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PREFACE 


State  and  local  officials  have  long  realized  that  local  govern- 
ments need  more  freedom  if  they  are  to  meet  the  needs  of  their 
citizens.   The  new  Montana  Constitution  now  provides  for  such 
freedom,  but  its  provisions  must  be  carefully  implemented.   We 
must  move  from  our  present  tangle  of  confusing,  conflicting  and 
unnecessarily  complex  local  government  laws  to  a  new  set  of  laws 
that  will  give  local  governments  the  authority  to  deal  effectively 
with  their  problems. 

The  new  Montana  Constitution  and  a  new  code  of  local  government 
laws  will  permit  local  governments  to  be  partners— not  stepchildren- 
of  the  State. 

It  is  the  State's  responsibility — speicif ically  the  Legislature's 
responsibility — to  adopt  new  laws  to  implement  the  local  govern- 
ment article  of  the  new  Constitution  and  permit  effective  modern- 
ization of  local  government. 

The  Legislature  created  the  State  Commission  on  Local  Government 
to  study  and  recommend  necessary  and  desirable  changes  to  the 
1975  and  1976  Legislative  Sessions.   The  act  creating  the  Commis- 
sion provides:   "The  Commission  shall  make  a  detailed  and  thorough 
study  of  local  government  structure,  powers,  services,  finance 
and  state-local  relations.   The  commission  shall  prepare  a  revised 
code  of  local  government  law  based  on  its  bcudies  and  may  make 
other  recommendations  for  the  improvement  of  local  government." 

The  Commission  on  Local  Government  respectfully  submits  to  the 
people  of  Montana  this  preliminary  report  on  proposed  bills  on 
alternative  forms  of  local  government,  the  powers  and  limitations 
of  self-government  local  gcverrnv=nts,  and  amendments  to  the  law 
establishing  local  government  study  commissions.   These  bills  are 
based  on  staff  research  and  Commission  discussions  and  amendments 
at  the  May,  June,  July  and  August  Commission  meetings.   The 
proposed  bills  were  given  tentative  approval  by  the  Commission 
in  August  and  are  being  submitted  to  public  hearings  in  September 
prior  to  final  Commission  approval  of  the  bills  in  October.   The 
bills  will  be  submitted  to  the  1975  Legislature  for  their  con- 
sideration.  All  are  high  priority  items  that  require  enactment 
by  the  1975  Legislature. 


The  Commission  hearings  on  the  proposed  bills  are  scheduled  as 
follows: 


September  13 

September  20 
September  2  5 

September  26 

September  27 

September  28 


Billings   1:30-3:15  p.m. 

League  of  Cities  &  Towns  Convention 

Northern  Hotel 

Glasgow   7:00  p.m. 
City  Council  Chambers 

Great  Falls   7:00  p.m. 
Commission  Chambers  in  the  Civic 
Center 

Helena   7:30  p.m. 
Multi-Purpose  Room  Neighborhood 
Center 

Missoula  7:00  p.m. 

Large  Court  Room 

Missoula  County  Courthouse 

Kalispell  1: 30  p.m. 

Flathead  Valley  Community  College 


The  Commission  will  appreciate  receiving  ten  copies  of  all  pre- 
pared testimony.   In  addition  to  testimony  on  the  proposed  bills, 
the  Commission  will  receive  testimony   on  general  local  govern- 
ment problems  and  problems  caused  by  existing  state  laws  regu- 
lating local  government. 

In  addition  to  the  Commission  public  hearings,  Commission 
members  and  staff  will  be  present  at  the  following  meetings 
to  explain  and  discuss  the  Commission's  recommendations. 

BUREAU  OF  GOVERNMENT  RESEARCH  WORKSHOPS 
Day-long  workshops  starting  at  8:00  a.m.  Exact 
location  to  be  determined  at  a  later  date. 

A  series  of  day-long  workshops,  funded  by  Title  I  of  the  Higher 
Education  Act,  are  sponsored  by  the  University  of  Montana  Bureau  of 
Government  Research,  the  State  Commission  on  Local  Government  and 
the  colleges  and  universities  in  the  various  communities. 


September  21 
September  28 
October  5 
October  12 
October  19 


Missoula  -  University  of  Montana 

Kalispell  -  Flathead  Valley  Community  College 

Great  Falls  -  College  of  Great  Falls 

Bozeman  -  Montana  State  University 

Billings  -  Rocky  Mountain  College 


BUREAU  OF  GOVERNMENT  RESEARCH  FORUMS 

Evening  Forums  -  Locations  and  time  to  be 

determined  at  a  later  date 

Citizen  forums  funded  by  the  Montana  Committee  for  the  Humanities  ■ 
and  sponsored  by  the  University  of  Montana  Bureau  of  Government 
Research  are  planned  for  the  following  eight  communities. 

October   3  Missoula 

October   9  Havre 

October  10  Great  Falls 

October  15  Helena   6:45  p.m. 

October  lb  Helena  High  School 

October  16  Billings 

October  17  Lewistown 

October  21  Butte 

October  2  3  Bozeman 

DAWSON  COMMUNITY  COLLEGE  WORKSHOPS 
Day-long  workshops—Time  and  Place  to  be  determined 
at  a  later  date  • 

Dawson  College  at  Glendive,  Montana  with  funding  from  Title  I  of  the 
Higher  Education  Act  is  sponsoring  workshops  on  local  government  review. 

October  17      Miles  City  May  7  &  8        Plentywood 

January  15      Sidney  June  11  &  12     Glasgow 

April  16  &  17    Glendive 

ASSOCIATION  OF  COUNTIES  WORKSHOPS 

November  21  &  22  Helena—Statewide  workshops  for 

County  Commissioners  and  Local 
Government  Study  Commissioners 

Questions  regarding  the  proposed  bills,  the  public  hearings  or 
other  work  of  the  Commission  may  be  sent  to  the  Commission  oun- 
ces at  the  State  Capitol.   The  Commission  welcomes  and  invites 
comments  on  these  proposed  bills. 

HAROLD  E.  GERKE 
CHAIRMAN 
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...the    decade    of    the    "70  '  s"    should   be    remembered    in   Montana's 
history    as    the    "Decade    of   Local    Government. "      I   am   determined 
that    these   years    be    remembered   for    the   progress    made    in 
providing   Montana    citizens    with   modern,    efficient ,    responsive 
and   economical    local    government . 


GOVERNOR  THOMAS  L.  JUDGE 

Statement  on  Local  Government 
Modernization  to  the  Montana 
Commission  on  Local  Government 


CHAPTER  I 


INTRODUCTION 


GOVERNOR'S  RECOMMENDATIONS 


Governor  Thomas  L.  Judge's  Statement  to  the  Commission  March  29, 
1974,  outlined  the  immediate  priorities  for  the  Commission  on  Local 
Government.   The  Governor's  suggested  priorities  were  based  on  the 
requirement  of  the  1972  Constitution  that  the  voter  review  of  local 
government  process  be  completed  by  November  of  1976: 

Firs  v.,  .ne  new  Constitution  requires  legislative 
action  by  1975  on  four  fronts.   You,  therefore,  should 
recommend  the  following  for  the  next  legislative  session: 

1)  A  full  range  of  optional  forms  of  government  for 
submission  to  the  voters  of  each  local  unit  .of  government 
in  1976.   The  1974  Legislature  has  authorized  procedures 
for  the  non-partisan  election  on  November  5,  1974  of  local 
government  study  commissions   in  each  city,  town,  and 
county.   The  local  study  commissions  have  the  power  to  re- 
view the  structure  and  power  of  each  unit  of  local  govern- 
ment represented  on  the  commission  and  submit  one  alter- 
native form  of  government  to  the  qualified  electors  during 
1976.   So  that  the  local  review  process  is  meaningful,  you 
should  propose  and  the  1975  Legislature  should  enact  a  wide 
variety  of  optional  or  alternative  forms. 

2)  Specific  procedures  for  the  actual  submission  of 
the  alternative  forms  of  government  to  the  voters.   In  this 
respect,  you  must  recommend  when  and  how  the  local  elections 
are  to  take  place  as  well  as  the  timetable  for  the  transi- 
tion from  old  to  new  forms  of  government. 

3)  Procedures  for  local  governments  to  write  and 
adopt  charters. 

4)  A  new  code  of  self-government  powers  for  local 
units  of  government.   Unlike  the  present  code,  this  set 
of  laws  will  not  grant  power  to  local  government.   In- 
stead, it  will  prohibit  self-governing  units  from  exercis- 
ing certain  powers.   No  matter  what  a  city  or  county  wants 
to  do,  now  it  must  go  to  the  Legislature  for  authority. 
There  is  now  a  state  law  authorizing  city  councils  to  pass 
an  ordinance  to  require  women  to  take  off  their  hats  in  a 
theater.   Obviously  there  needs  to  be  some  legislative 
control  of  the  powers  of  local  governments  so  there  will 
be  uniformity  and  to  guarantee  checks  and  balances,  but  a 
great  deal  of  latitude  could  and  should  be  given  to 
communities  so  they  can  cope  with  the  complex  problems  of 
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the  70' s. 


Self-government  powers  will  give  them  this  latitude. 


COMMISSION  WORK  PROGRAM 

The  work  programs  for  the  staff  and  the  Commission  aporoved  bv 
the  Commission  on  Local  Government  at  the  Commission  meeting  on 
k^J  'n  '    pr°P°sed  that  the  necessary  legislation  suggested 

by  the  Governor  be  drafted  by  the  staff  and  presented  to  the  Com- 
mission for  preliminary  consideration  in  June  and  July  and  that 
the  Commission  discuss,  amend  and  approve  the  proposed  bills  at 
the  August  meeting.   This  report  contains  the  bills  as  approved 
at  the  August  meeting.  ^ 

The  draft  legislation  approved  by  the  Commission  in  August  is 
being  submitted  to  public  hearings  in  September.   These  public 
hearings  are  scheduled  as  follows: 


September  13 

September  20 
September  25 

September  26 

September  27 

September  28 


Billings   1:30-3:15  p.m. 

League  of  Cities  &  Towns  Convention 

Northern  Hotel 

Glasgow   7:00  p.m. 
City  Council  Chambers 

Great  Falls   7:00  p.m. 
Commission  Chambers  in  the  Civic 
Center 

Helena   7: 30  p.m. 
Multi-Purpose  Room  Neighborhood 
Center 

Missoula   7:00  p.m. 

Large  Court  Room 

Missoula  County  Courthouse 

Kalispell   1:30  p.m. 

Flathead  Valley  Community  College 


In  October  the  Commission  will  review  the  results  of  the  public 
hearings  prior  to  their  final  discussion,  amendment  and  approval  of 
the  proposed  bills.   The  bills  as  finally  approved  by  the  commission 
in  October  will  be  included  in  the  report  to  the  1975  Legislature 
which  the  Commission  will  publish  and  distribute  to  legislators, 
local  officials  and  citizens  in  November. 


SUMMARY  OF  PROPOSED  BILLS 


This  report  contains  the  commission  approved  drafts  of  the  three  bills 
to  be  presented  by  the  Commission  on  Local  Government  to  the  1975 
Legislature: 
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AMENDMENTS  TO  LAW  ESTABLISHING  LOCAL  GOVERNMENT 
STUDY  COMMISSIONS  (VOTER  REVIEW  PROCEDURE  BILL) 

SELF-GOVERNMENT  POWERS  (HOME  RULE)  BILL 

ALTERNATIVE  FORMS  OF  LOCAL  GOVERNMENT  BILL 

The  three  bills  taken  together  constitute  the  legal  basis  for 

the  process  of  voter  review  of  local  government  mandated  in  Article 

XI,  Section  9  of  the  1972  Montana  Constitution. 

The  Commission  beleives  that  the  proposed  legislation  implementing 
the  Local  Government  Article  of  the  1972  Constitution  fulfill  the 
goals  of  the  Article  as  described  in  the  committee  report. 

"Flexibility"  and  "accountability"  best  describe  the  goals 
embodied  in  the  proposal  of  the  Local  Government  Committee. 

The  proposal  aims  at  creating  the  widest  possible  array  of 
local  government  forms  so  that  local  structure  may  be 
tailored  to  local  needs... At  the  same  time,  the  proposal 
requires  accountability  from  local  government  units.   Each 
new  form  of  government  authorized  under  the  proposal  would 
require  the  approval  of  local  voters  before  it  could  be 
implemented. . .Although  the  proposal  would  not  force  Montanans 
to  change  their  local  governments,  it  would  force  them  to 
closely  examine  the  local  units  with  an  eye  toward  improving 
them . . . 

But  the  real  "news"  in  the  proposal  is  its  incorporation  of 
new  devices  to  make  local  governments  more  responsive  and 
responsible.   Totally  new  provisions  are  added  allowing 
local  citizens  to  design  their  own  form  of  local  government, 
to  increase  local  authority  and  responsibility  and  to  end 
needless  duplication  of  local  services. 

The  Local  Government  Committee  did  not  set  out  to  replace 
the  thinking  of  1889  with  that  of  1972.   Rather,  it  at- 
tempted to  replace  the  thinking  of  1889  with  a  broad 
framework  that  would  allow  implementation  of  the  thinking 
of  1990,  2010,  and  2072,  as  well  as  that  of  1972.   The 
committee  believes  this  proposal  creates  that  framework. 
[Montana,  Constitutional  Convention.   Local  Government 
Committee  Proposal  (Helena,  1972),  p. 7] 

The  three  bills  will  permit  an  orderly,  but  creative  review 
of  local  governments  by  the  citizens  of  this  State.   The  bills 
will  permit  study  commissions  to  provide  modern,  efficient, 
responsive  and  economical  local  government. 
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Powers  of  the  Study  Commissions 

Alternative  Forms 

The  amendments  to  the  law  establishing  local  government  study 
commissions  (voter  review  procedure  bill)  and  the  alternative  forms 
bill  authorize  study  commissions  to  select  one  of  six  basic 
forms  of  government.   The  six  basic  forms  authorized  are: 

— The  commission-executive  form  (which  may  be  called 
"council-executive"  the  "council-mayor"  or  the 
"commission-mayor"  form) . 

— The  commission-manager  form  (which  may  be  called  the 
"council-manager"  form) . 

— The  commission  form  (which  may  provide  for  the  elec- 
tion of  the  clerk  and  recorder,  clerk  of  the  district 
court,  county  attorney,  sheriff,  treasurer,  surveyor, 
county  superintendent  of  schools,  assessor,  coroner, 
and  public  administrator  in  addition  to  the  members 
of  the  commission) . 

--The  commission  chairman  form. 

— The  town  meeting  form. 

--The  charter  form. 

The  basic  structure  of  each  alternative  form  is  given,  but  within 
these  basic  alternative  structures  each  local  study  commission 
has  the  opportunity  to  select  from  a  number  of  sub-options, 
thereby  creating  their  own  tailor-made  form  of  local  government. 

The  proposed  bill  on  alternative  forms  offers  an  extremely  wide 
range  of  sub-options.   There  are  no  completely  pre-packaged  forms, 
but  rather  six  basic  forms  within  which  a  great  variety  of  sub-options 
may  be  selected  to  create  a  complete  form.   Local  study  commissions 
have  the  opportunity  to  duplicate  or  approximate  nearly  any  form 
of  local  government  presently  in  use  in  the  United  States.   The 
format  of  the  bill  is  designed  to  facilitate  the  work  of  the  local 
study  commissions  and  to  facilitate  future  amendment  of  alternative 
forms  of  qovernment.   The  1972  Constitution  requires  that  the 
legislature  authorize   the  amendment  of  alternative  forms  of  govern- 
ment.  The  division  of  the  bill  into  major  alternative  forms  and 
sub-options  will  facilitate  such  amendments. 

The  sub-option  for  most  of  the  basic  alternative  forms  include 
the  following  choices: 

— Partisan  or  non-partisan  election  of  officers. 

— Term  of  office  of  elected  officers. 
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— Presiding  officer  of  the  legislative  body. 

— Election  of  commissioners  to  concurrent  or  over- 
lapping terms  of  office. 

--Budget  authority  of  the  chief  executive. 

--Appointment  power  of  the  chief  executive. 

-'-Veto  authority  of  the  chief  executive. 

— Mandatory  or  permissive  appointment  of  administrative 
assistants. 

— Selection  or  election  of  officials  in  addition 
to  the  legislative  body  and  chief  executive. 

— Election  of  commissioners  by  district  or  at-large. 

— Size  of  the  legislative  body. 

— Mandatory  or  permissive  election  of  community 
councils  to  advise  the  legislative  body. 

The  study  commissions  must  submit  an  alternative  form  or  charter 
to  the  voters  as  a  single  question,  but  they  may  submit  up  to 
three  sub-options  within  an  alternative  form  to  the  electors 
as  separate  questions. 

Pis incorporation 

The  question  of  disincorporation  of  a  city  or  town  may  be  submitted 
to  the  electors  as  the  alternative  to  retaining  the  present  form 
of  government.   If  the  electors  vote  for  disincorporation,  the 
county  assumes  responsibility  for  providing  services  within 
the  former  incorporated  area. 

Consolidation  or  Federation 

Cooperating  city,  town  and  county  study  commissions  may  propose 
city-county  consolidation  to  the  voters  of  the  county. 

Cooperating  city,  town  and  county  study  commissions  may  propose 
city-county  federation. 

Cooperating  county  study  commissions  may  propose  county-county 
consolidation. 

A  federated  or  consolidated  government  may  have  any  form  of 
government  authorized  by  the  alternative  forms  bill  or  may  have 
a  charter  form  of  government. 
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Service  Transfers 

In  addition  to  proposing  complete  consolidation  or  federation, 
cooperating  study  commissions  may  propose  to  the  voters  that  the 
responsibility  for  providing  specific  services  or  functions  be 
transferred  to  another  unit  of  local  government.   For  example, 
the  voters  of  a  county  and  city  could  vote  on  the  question  of  the 
county  government  assuming  responsibility  for  all  road  and 
street  construction  and  maintenance.   The  study  commissions 
may  propose  such  service  transfers  in  addition  to  proposing 
an  alternative  form  of  local  government. 

Self-government  Powers 

All  units  of  local  government  will  continue  to  have  only  granted 
or  "general  powers"  unless  they  write  and  adopt  a  charter  or 
adopt  self-government  powers  as  part  of  an  alternative  form  of 
local  government.   Self-government  powers  may  be  adopted  with 
any  alternative  form,  except  a  commission  form  of  government. 
Self-government  units  will  have  all  powers  not  prohibited  by 
the  Constitution,  state  law  or  charter.   The  state  law  proposed 
by  this  report  in  Chapter  IV  to  deny  certain  powers  to  local 
governments  places  minimal  restrictions  on  self-government  powers. 
Self-government  units  will  have  the  authority  to  levy  any  tax 
except  an  income  tax  or  general  sales  tax. 

Self-government  units  will  have  the  freedom  to  determine  their 

own  internal  structure  including  departments,  boards,  bureaus 

and  commissions  and  to  determine  the  type,  level  and  method 

of  providing  services  such  as  roads,  health  services,  fire 

and  police  protection,  libraries,  parks,  water  and  sewer  service, 

and  solid  waste  disposal. 

Self-government  units  will  continue  to  provide  certain  services 
as  agents  of  the  state,  subject  to  state  law  and  state  super- 
vision, such  as  conducting  elections,  recording  land  titles  and 
water  rights,  recording  vital  statistics,  and  collecting  certain 
state  taxes  and  fees. 

Self-government  units  will  be  completely  prohibited  from  exercising 
certain  powers  such  as  regulating  contracts,  realestate,  probate 
and  family  law.   In  other  areas  subject  to  state  licensing  and 
regulation,  local  governments  will  be  able  to  exercise  concurrent 
powers  with  the  state  if  local  standards  are  as  stringent  as 
state  standards.   For  example  local  air  and  water  pollution  standards 
could  exceed  state  standards. 

Timetable 

The  study  commissions  must  hold  a  public  hearing  prior  to  August  1, 
1975,  and  must  distribute  a  tentative  proposed  form  of  government 
by  June  1,  1976.   The  final  report  of  the  commission  must  be 
published  by  August  1,  1976,  and  distribute  to  all  qualified  electors 
thirty  days  before  the  election  on  the  proposed  form  of  government. 
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The  election  must  be  held  in  1976  on  or  before  the  November  ^en-=ral 
Election.   The  election  may  be   held  with  any  school,  county, 
municipal,  or  state  primary  or  general  election.   New  forms 
approved  by  the  voters  and  the  new  code  of  local  government  law 
will  become  effective  May  2,  1977.   The  new  officials  will  be 
elected  to  the  new  forms  in  March  and  April  of  1977  so  they  can 
assume  office  on  May  2,  1977. 

Conclusion 

Flexibility  is  maximized  by  permitting  local  government  study 
commissions  to  select  alternative  forms  of  local  government; 
draft  charters;  to  authorize  consolidation,  federation,  county 
consolidation  or  service  consolidation,  or  transfer;  and  to 
recommend  disincorporation  of  municipalities. 

The  timetable  for  the  voter  review  process  maximizes  the  time 
available  for  careful  study  and  review  of  local  governments  and 
will  provide  sufficient  time  for  orderly  transition  to  new  forms 
of  local  government  where  approved  by  the  voters. 

The  procedures  maximize  opportunities  for  citizen  participation 
and  mandate  broad  efforts  at  citizen  education  on  the  proposals 
of  the  local  government  study  commissions. 

The  options  available  to  the  study  commissions  represent  a  broad 
range  of  possible  reforms,  but  also  permit  the  retention  of 
all  aspects  of  existing  forms  of  local  government.   The  options 
available  will  permit  study  commissions  to  balance  such  competing 
values  as  efficiency  and  economy  with  representativeness  and 
accountability. 

Finally,  clarity  and  simplicity  have  been  major  drafting  goals. 
Fundamental  to  the  success  of  the  Voter  Review  of  Local  Govern- 
ment Process  is  a  body  of  law  which  not  only  facilitates  the 
review  process,  but  which  is  also  readily  comprehensible  to  layman 
and  lawyer,  official  and  citizen  alike.   The  drafting  of  laws 
which  provide  for  public  participation  will  be  of  little  avail 
if  their  provisions  are  not  clear  enough  for  ready  comprehension 
by  the  layman. 

Success  of  the  voter  review  procedure  will  depend,  in  part, 
on  the  clarity  of  the  statutes  authorizing  alternative  forms 
of  local  government.   Clarity,  simplicity  and  a  rational  arrangement 
of  statutes  will  facilitate  the  work  of  the  study  commissions  in 
choosing  an  alternative  form  of  government  for  submission  to  the 
voters.   Clarity,  simplicity  and  a  rational  arrangement  of 
alternatives  will  also  facilitate  public  debate  and  understanding 
of  voter  review  procedures  and  of  the  options  available. 
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CHAPTER  II 


PROPOSED  AMENDMENTS  TO  LAW 

ESTABLISHING  LOCAL  GOVERNMENT  STUDY  COMMISSIONS 

(VOTER  REVIEW  PROCEDURE  BILL) 


INTRODUCTION  AND  SUMMARY  OF  PROPOSED  BILL 


The  1975  Legislature  adopted  House  Bill  805  [Codified  as 
sections  16-5101  -  16-5115  Revised  Codes  of  Montana  1947]  to 
partially  implement  Article  XI,  Section  9  of  the  1972  Constitu- 
tion by  providing  for  the  election  of  local  government  study 
commissions  to  study  and  make  recommendations  concerning  the 
structure  and  power  of  cities,  towns  and  counties.   The  bill 
provided  for  the  nomination  and  election  of  the  study  commissions 
and  established  the  general  provisions  to  govern  their  organiza- 
tion and  operation  but  the  bill  specifically  provided  no  alter- 
native form  or  charter  could  be  submitted  to  the  qualified  elec- 
tors "...until  a  specific  procedure  for  such  submission  by  the 
study  commission  is  provided  by  subsequent  law." 

The  amendments  proposed  by  this  report  to  the  law  establishing 
city,  town  and  county  government  study  commissions  provide  the 
specific  procedures  for  the  actual  submission  of  alternative  forms 
of  government  to  the  voters.   The  amendments  define  what  ques- 
tions may  be  submitted  to  the  voters,  the  timetable  and  procedures 
for  submission  of  such  questions  to  the  voters  and  the  timetable 
and  procedure  for  orderly  transition  to  new  forms  of  local  govern- 
ment approved  by  the  voters. 

Article  IX,  Section  9  of  the  1972  Constitution  authorizes 
the  voter  review  process: 

VOTER  REVIEW  OF  LOCAL  GOVERNMENT.   (1)  The  leg- 
islature shall,  within  four  years  of  the  ratifi- 
cation of  this  constitution,  provide  procedures 
requiring  each  local  government  unit  or  combin- 
ation of  units  to  review  its  structure  and  submit 
one  alternative  form  of  government  to  the  quali- 
fied electors  at  the  next  general  or  special 
election. 

(2)   The  legislature  shall  require  a  review  pro- 
cedure once  every  ten  years  after  the  first  election. 

The  State  Commission  on  Local  Government  believes  that  the 
proposed  amendments  implementing  the  voter  review  procedure  ful- 
fill the  goals  of  the  section  as  described  in  the  committee  re- 
port: 
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Section  9  represents  perhaps  the  most  unique 
feature  of  the  local  government  proposal.   It 
requires  that  the  legislature,  within  four 
years  after  the  adoption  of  the  constitution, 
must  provide  methods  by  which  each  local  unit, 
singly  or  in  combination  with  another  or  others, 
must  study  its  governmental  structure.   The 
key  provision  is  that  residents  of  each  unit 
must  have  an  opportunity  to  vote  on  whether  to 
adopt  an  alternative  form  or  retain  their  pres- 
ent form. 

Although  the  procedures  are  left  up  to  the  leg- 
islature, the  committee  envisions  that  local 
commissions  might  be  created  to  draft  an  entirely 
new  type  of  government  or  simply  take  an  alterna- 
tive form  authorized  by  the  legislature  and  rec- 
ommend that  it  be  put  on  the  ballot  locally. 
Different  counties  and  different  cities  could 
vote  on  different  alternatives;  some  counties  and 
cities  might  want  to  submit  consolidated  city- 
county  forms  for  judgment  by  the  voters. 

The  committee  strongly  believes  that  such  local 
review  of  government  is  highly  desirable.   Costs 
would  be  minimum  and  more  than  repaid  if  local 
governments  can  be  improved.   Increased  voter 
interest  and  awareness  of  local  government  issues 
would  be  assured,  and  some  local  units,  through 
experimentation,  might  find  answers  to  local 
government  problems  that  would  aid  other  units 
in  the  state. 

An  overriding  consideration  is  that  the  local 
voters  would  be  the  final  judges  of  whether  the 
alternative  proposed  really  would  be  a  better  form 
of  government  than  that  in  effect  at  the  time  of 
the  election.   Even  if  every  county,  city  and 
town  decides  to  retain  its  existing  form  of  govern- 
ment following  the  review  procedure,  the  committee 
believes  the  time  spent  in  study  and  discussion 
of  local  government  will  result  indirectly  in  more 
responsive  and  responsible  local  government. 

Section  9  directs  the  legislature  to  provide  for 
a  "review  procedure"  each  ten  years  after  the  first 
election.   Such  decennial  review  would  not  neces- 
sarily have  to  require  that  each  unit  in  the  state 
go  through  the  complete  review  process  required  the 
first  time.   [Montana  Constitutional  Convention. 
Local  Government  Committee  Proposal  (Helena,  1972) 
p.  32.] 
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The  staff  reviewed  and  found  very  valuable  the  nine  papers 
in  the  series:   Montana  Voter  Review  of  Local  Government  Forms — 
Initial  Procedural  Consideration  prepared  by  the  University  of 
Montana  Bureau  of  Government  Research. 

The  staff  also  reviewed  legislation,  literature  and  hand- 
books from  states  that  have  authorized  local  government  study 
commissions  or  charter  commissions.   Major  attention  was  given 
to  Pennsylvania,  Alaska,  New  Jersey,  New  York,  Utah  and  Colorado. 
The  literature  on  charter  writing  and  consolidation  of  the  Nation- 
al Association  of  Counties  and  National  Municipal  League  were 
also  reviewed  as  was  the  extensive  body  of  literature  on  govern- 
ment reform  of  the  United  States  Advisory  Commission  on  Intergovern- 
mental Relations. 

Summary  of  Major  Provisions 

The  legislation  is  largely  self-explanatory,  but  the  following 
points  are  worthy  of  special  attention: 

1.  Alternative  forms  to  be  considered  by  the  study  commis- 
sions are  limited  to  those  authorized  in  the  new  proposed  bill 
on  alternative  forms  of  local  government.   The  existing  laws 
authorizing  alternative  forms  will  be  repealed  effective  May  2,  1977, 

2.  A  study  commission  may  choose  an  alternative  form  of 
government  authorized  by  the  Legislature  or  draft  a  charter. 

3.  Cooperating  study  commissions  may  propose  total  consoli- 
dation of  a  county  and  any  city  or  town  of  the  county.   Other 
cities  or  towns  may  be  included  or  excluded  as  they  desire. 

4.  Cooperating  study  commissions  may  propose  a  charter  fed- 
erating a  county  and  any  city  or  town  of  the  county.   The  feder- 
ated charter  authorized  the  county  to  provide  county-wide  and 
area-wide  services  and  cities  and  towns  to  provide  local  services. 

5.  In  addition  to  submitting  separate  alternative  forms  of 
local  government,  cooperating  commissions  may  submit  separate 
ballot  questions  to  consolidate  or  transfer  services  and  functions 
between  or  among  cities,  towns  and  counties. 

6.  Cooperating  county  study  commissions  may  propose  total 
consolidation  of  two  or  more  counties. 

7.  A  city  or  town  study  commission  may  propose  disincorpor- 
ation  of  the  city  or  town  as  a  ballot  question. 

8.  The  study  commission  must  publish  a  preliminary  proposal 
by  June  1,  1976. 

9.  The  study  commission  must  publish  a  final  report  by 
August  1,  1976. 
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10.  The  final  report  is  to  be  mailed  to  all  qualified 
electors  not  later  than  thirty  days  prior  to  the  election  on 
the  issue  of  adopting  the  alternative  form. 

11.  The  special  election  on  the  proposal  of  the  study 
commission  shall  be  held  in  1976  on  or  before  November  2,  1976. 
The  special  election  may  be  held  with  the  school,  primary, 
general,  or  other  elections. 

12.  As  required  by  Sections  3  and  5  of  Article  XI  of  the 
1972  Montana  Constitution,  any  question  of  city-council  consoli- 
dation or  service  transfer  submitted  to  the  electors  shall  be 
approved  by  a  majority  of  those  voting  on  the  question. 

Section  3  (1)  provides  in  part: 

The  legislature  shall  provide  such  optional  or 
alternative  forms  of  government  that  each  unit  or 
combination  of  units  may  adopt,  amend,  or  abandon 
an  optional  or  alternative  form  by  a  majority  of 
those  voting  on  the  question. 

Section  5  (1)  provides  in  part: 

The  legislature  shall  provide  procedures  permitting 
a  local  government  unit  or  combination  of  units  to 
frame,  adopt,  amend,  revise  or  abandon  a  self-govern- 
ment charter  with  the  approval  of  a  majority  of  those 
voting  on  the  question. 

Thus  consolidation  or  federation,  both  of  which  involve 
a  "combination  of  units"  require  a  majority  of  those  voting  on 
the  question.   There  is  no  constitutional  requirement  for  separ- 
ate majorities  for  city-county  consolidation 

As  required  by  section  2  of  Article  XI  of  the  1972  Montana 
Constitution,  the  question  of  county-county  consolidation  re- 
quires approval  by  a  majority  of  those  voting  on  the  question 
in  each  county  affected. 

Section  2  provides  in  part: 

No  county  boundary  may  be  changed  or  county  seat  trans- 
ferred until  approved  by  a  majority  of  those  voting  on 
the  question  in  each  county  affected. 

13.  The  ballot  forms  for  various  questions  that  may  be 
submitted  to  the  voters  are  specified  by  the  bill  and  the  bill 
provides  for  rotation  of  the  main  question  on  the  ballots,   up 
to  three  separate  soboptiona  te   em  alternative  foam  ©r  cnartex 
may  be  submitted  as  separate  questions  to  the  electors. 

14.  If  a  new  form  is  adopted,  the  bill  establishes  a  five 
year  moratorium  on  voting  on  another  alternative  form. 
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15.  Because  the  election  on  alternative  forms  of  local 
government  will  occur  during  1976,  the  normal  year  for' county 
primary  and  general  elections,  the  county  primary  and  general 
elections  are  being  rescheduled  for  March  and  April  of  1977. 
The  municipal  elections  will  be  held  on  the  same  dates  and 
newly  elected  officials  shall  assume  office  May  2,  1977.   Thus 
certain  county  officers  whose  terms  would  normally  end  on 
January  1,  1977  will  hold  office  until  May  2,  1977. 

16.  New  officials  will  be  elected  to  any  new  form  of  local 
government  but  all  employees,  whether  elected  or  appointed,  except 
county  and  city  commissioners  and  city  and  town  council  members, 
continue  in  the  performance  of  their  duties  until  the  new  govern- 
ment shall  make  provisions  for  performance  or  discontinuance 

of  such  duties  or  positions. 

17.  The  new  code  of  local  government  law  and  the  new  forms 
of  government,  become  effective  May  2,  1977  and  the  newly  elected 
officials  assume  office  on  that  day. 

18.  Thirty  days  are  permitted  after  the  adoption  of  the 
charter  for  petitions  to  be  filed  for  judicial  review  of  the  pro- 
cedures to  adopt  the  alternative  form  or  charter. 

19.  The  procedures  in  this  bill  for  adoption  and  implemen- 
tation of  an  alternative  form  of  government,  a  charter,  a  consol- 
idated government,  a  federated  government,  a  consolidation  or 
transfer  of  services,  or  a  disincorporation  of  a  city  or  town  are 
exclusive,  except  for  certain  procedures  for  disincorporation. 

Voter  Review  of  Local  Government  Timetable 

The  proposed  bill  provides  for  the  following  timetable  for 
the  voter  review  of  local  government  process.   Under  the  require- 
ments of  Section  9,  Article  XI  of  the  1972  Montana  Constitution, 
the  election  on  the  alternative  form  must  occur  on  or  before 
November  2,  1976,  the  date  of  the  general  election  in  1976. 

The  timetable  provides  that  the  transition  to  the  new  form 
occur  by  May  2,  1977  so  that  the  new  government  may  prepare  and 
adopt  the  budget  for  fiscal  year  1978  which  begins  July  1,  1977. 

April  15,  1974  Size  of  commissions  established. 

August  1,  1974  Filing  deadline  for  commission 

candidates. 

November  5,  1975  Election  of  study  commissions. 

November  16,  1974  Deadline  for  appointments  to 

fill  positions  not  filled  by 
elections. 
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November  15-26,  1974 

July  1,  1975 

August  1,  1975 
June  1,  1976 
July  1,  1976 

August  1,  1976 

30  days  before  election 


2  successive  weeks  in  the 
period  before  election 


November  2,  1976 

30  days  after  the  election 

December  1,  1976 
January  1,  1977 

January  20,  1977 

March  1,  1977 
April  5,  1977 


Commissions  shall  organize  not 
later  than  ten  days  after  all 
study  commissioners  are  elected 
or  appointed. 

Deadline  for  submission  of 
budget  by  study  commission  to 
local  government  governing  body. 

Deadline  for  general  public 
hearing. 

Deadline  for  distribution  of 
tentative  proposed  form. 

Deadline  for  submission  of 
budget  by  study  commission  to 
local  government  governing  body. 

Deadline  for  adoption  of  final 
report. 

Deadline  for  distribution  of 
report  to  qualified  electors. 

Publish  a  summary  of  findings 
and  recommendations  in  a  news- 
paper. 

Deadline  for  special  election 
on  alternative  forms  of  govern- 
ment. 

Deadline  for  filing  petitions 
for  judicial  review  of  the 
procedures  to  adopt  the  alter- 
native form  or  charter. 

Deadline  for  filing  existing 
or  proposed  plan  of  government 
with  state  and  local  agencies. 

Effective  date  of  reapportion- 
ment plan  and  provisions 
creating  offices  for  purpose 
of  electing  new  officials. 

Deadline  for  filing  nomination 
declarations  for  county,  city 
and  town  primaries. 

Special  local  government  primary 
to  nominate  candidates. 

Special  local  government  general 
election  to  elect  local  govern- 
ment officials. 
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May  2,  1977  Effective  date  of  new  code  of 

local  government  law.   Effective 
date  of  new  forms  of  local  gov- 
ernment.  Newly  elected  members 
of  local  governments  assume 
duties  of  office. 

June  30,  1977  All  study  commissions  terminate 

June  30,  1977. 
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PROPOSED  BILL  WITH  COMMENTS 


The  Commission  on  Local  Government  recommends 
that  Chapter  51,  Title  16,  Revised  Codes  of  Montana  1947 
(Local  Government  Study  Commissions)  be  revised  to  include 
the  new  material  that  is  underlined.   The  proposed  amend- 
ments will  be  given  final  approval  by  the  Commisssion 
after  the  public  hearings  and  will  be  drafted  in  proper 
bill  form  for  submission  to  the  1975  Legislature. 


16-5101.   DECLARATION  OF  POLICY  AND  PURPOSE.   It  is  the 
purpose  of  this  act  to  partially  implement  article  XI,  section 
3,  5,  6  and  9  of  the  1972  Constitution. 

Comment:   No  change. 

16-5102.   DEFINITIONS.   As  used  in  this  act: 

(1)  "Study  commission"  means  a  local  government  study  com- 
mission established  pursuant  to  this  act. 

(2)  "rinit  of  local  government"  means  a  county,  incorporated 
city  or  incorporated  town. 

(3)  "Study  Commissioners"  means  the  elected  or  appointed 
members  of  the  local  government  studv  commissions. 

(4)  "Structure"  means  the  entire  governmental  organization 
through  which  a  local  government  unit  carries  out  its  duties,'  func- 
tions and  responsibilities. 
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(5)   "Form"  means  a  specific  and  formal  governmental  organ- 
ization authorized  as  an  alternative  form  of  government  by  Part  2 
Chapter  3,  Title  47A,  Revised  Codes  of  Montana  19*7.  iaw-er-a-spe- 
e±€ ie-and-#ei?mai -government -organisation -provided -in -a -eharterT 

(6)  "Charter"  means  a  written  document  defining  the  powers, 
the  structure/  privileges,  rights  and  duties  of  the  government  and 
limitations  thereon. 

(7)  "Merger"  means  the  joinder  of  the  corporate  existence 
and  government  of  two  or  more  cities  and/or  towns. 

(8)  'Consolidation"  means  a  form  of  local  government  that 
provides  for  the  joinder  of  the  corporate  existence  and  government 
of  a  county  and  one  or  more  of  the  cities  and/or  towns  which  are 
located  within  the  county. 

(9)  "Federation"  means  a  form  of  local  government  that  provides 
for  the  distribution  of  the  governmental  authority  between  a  county 
and  one  or  more  of  the  cities  and/or  towns  which  are  located  within 
the  county. 

(10)  "County  Consolidation"  means  a  form  of  local  government 
that  provides  for  the  joinder  of  the  corporate  existence  and  government 
of  two  or  more  counties. 

(11)  "Plan  of  Government"  means  a  certificate  prepared  by  a 
study  commission  from  the  provisions  of  Part  3,  Chapter  2,  Title  47A, 
Revised  Codes  of  Montana  19  47  that  documents  the  basic  form  of  govern- 
ment selected  by  the  study  commission  including  all  applicable  sub- 
options.   The  plan  must  establish  the  terms  of  all  offices  and  the 
number  of  commissioners  to  be  elected. 

(12)  "Apportionment  Plan"  means  certificate  prepared  by  a 
study  commission  that  contains  the  proposed  commissioner  districts 
for  a  new  plan  of  government. 

(13)  "Consolidation  Plan"  means  a  certificate  prepared  by  a 

study  commission  that  contains  the  plans  for  consolidation  of  existing 

units  of  local  government. 
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(14)   "Plan  for  consolidation  or  transfer  of  services"  means  a 
a  certificate  prepared  by  cooperating  study  commissions  that  contains 
the  plans  for  consolidation  or  transfer  of  services  or  functions 
between  or  among  cities,  towns  and  counties. 

Comment:   The  first  five  subsections  are  not  amended  with  the 
exception  of  a  minor  change  in  subsection  5  which  substitutes 
the  proposed  alternative  forms  bill,  Part  2,  Chapter  3,  Title 
47A,  Revised  Codes  of  Montana  1947  for  the  less  specific  language. 
The  new  definitions  are  terms  used  in  the  proposed  amendments  and 
are  self-explanatory. 

16-5103.   ESTABLISHMENT  OF  STUDY  COMMISSIONS.   (1)   Each 
board  of  county  commissioners  shall  by  resolution  adopted  prior 
to  April  15,  1974,  authorize  a  countv  study  commission  and  shall 
determine  by  such  resolution  the  number  of  study  commissioners. 
The  number  of  study  commissioners  shall  be  an  odd  number  not  less 
than  three  (3) . 

(2)  Each  municipal  council  or  commission  shall  bv  resolu- 
tion adopted  prior  to  April  15,  1974,  authorize  a  municipal  study 
commission  and  shall  determine  by  such  resolution  the  number  of 
study  commissioners.   The  number  of  studv  commissioners  shall  be 
an  odd  number  not  less  than  three  (3) . 

(3)  Resolutions  authorizing  study  commissions  and  deter- 
mining their  size  shall  not  be  the  subject  of  referenda  or  initi- 
ative petitions. 

(4)  Study  commissioners  shall  be  elected  as  provided  in 
section  7  [16-5107],   No  person  shall  serve  on  more  than  one  (1) 
study  commission. 

Comment:   No  change. 

16-5104.   PURPOSE  OF  STUDY  COMMISSION.   It  shall  be  the  pur- 
pose of  the  study  commission  to  study  the  form  and  power  of  gov- 
ernment and  existing  procedures  for  delivery  of  local  government 
services  and  compare  them  with  other  forms  available  under  the 
aws  of  the  state  of  Montana. 
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Comment:   No  change. 

16-5105.   POWER  OF  THE  STUDY  COMMISSION.   The  study  commis- 
sion shall  have  the  power  to  review  the  structure  and  power  of 
each  unit  of  local  government  represented  on  the  study  commis- 
sion and  shall  submit  one  (1)  alternative  form  of  government  to 
the  qualified  electors  of  each  unit  of  government  or  combination 
of  units  of  government.   The  studv  commission  may  submit  an  op- 
tional or  alternative  form  of  government  provided  ^v  law  or  mav 
draft  a  self-government  charterr-  however, --nrr-s-uctr-optionaJr-or- 
■alLfcrmaLrvfc!  funu  -or-  uhaiLei  nhetrr--be-  bubmiLLtid — to-  the- -crua-Wrf-i-ed- 
-e-lectors  -uiiLi-i~-a"  specific  piuubiduib  Cur  -such- -subrrrirs^rrorr -by -fcfte 

sLudyuuiiuuibsiun  ib  piuv7rcltrd--b"y-  vuiTseqaitri  rL  -taw. 

Comment:   This  section  has  been  changed  only  by  the  deletion  of 
the  clause  barring  submission  of  an  alternative  form  until 
specific  procedures  are  provided.   Such  specific  procedures  are 
provided  as  a  part  of  the  amendments  proposed  in  this  bill. 

16-5106.   COOPERATION  OF  STUDY  COMMISSIONS.    (1)   Any  two  (2) 
or  more  study  commissions  may  cooperate  in  the  conduct  of  their 
studies.   A  majority  vote  by  each  of  the  affected  study  commis- 
sions is  required  for  a  cooperative  study. 

(2)   Cooperative  studies  do  not  preclude  each  study  commis- 
sion from  raakinq  a  separate  report  and  recommendations. 

Comment:   No  change. 

16-5107.  ELECTION  OF  MEMBERS.   Study  commissioners  shall 
be  elected  in  the  following  manner: 

(1)   Study  commissioners  shall  be  elected  at  the  general 
election,  Tuesday,  November  5,  1974.   There  shall  be  placed  on 
the  ballot  the  names  of  study  commission  candidates  who  shall 
have  been  nominated  in  the  manner  provided  in  this  section.  Can- 
didates shall  be  listed  without  partv  or  other  designation  or 
slogan,  except  that  candidates  for  county  studv  commissions 
shall  be  listed  according  to  position  designation  as  provided 
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.n  subsecticr.  (2)  of  this  section.   The  Secretary  of  State 
shall  prescribe  the  ballot  form  for  study  commissions. 

(2)  Resolutions  establishing  study  commissions  shall 
specify  the  number  of  study  commissioners  to  be  elected.   Muni- 
cipal study  commissioners  shall  be  aualified  electors  residing 
within  the  municipality  and  shall  be  elected  at  large  by  elec- 
tors of  the  municipality.   Countv  studv  commissioners  shall  be 
qualified  electors  and  shall  be  elected  at  large  by  electors 

of  the  county  in  the  following  manner: 

(a)  three  (3)  study  commission  positions  shall  be  filled 
by  persons  one  of  whom  resides  in  each  of  the  three  (3)  county 
commissioner  districts.   The  positions  shall  be  designated  by 
district  numbers  one  (1),  two  (2),  and  three  (3)  and  the  cer- 
tificate of  nomination  for  each  candidate  for  such  positions 
shall  specify  the  position  designation. 

(b)  if  the  resolution  creating  the  study  commission  calls 
for  more  than  three  (3)  members,  the  additional  members  shall 
be  residents  of  the  county.   The  additional  positions  shall  be 
designated  "at  large  positions"  and  the  certificate  of  nomination 
for  each  candidate  for  such  positions  shall  specify  the  position 
designation. 

(3)  Nominations  for  study  commissioners  shall  be  made  by 
executing  a  certificate  of  nomination. 

(4)  The  certificate   shall  be  in  writing  and  contain; 

(a)  the  name  of  a  candidate  for  the  office  to  be  filled; 

(b)  his  residence  address,  his  occupation,  and  his 
business  address;  and 

(c)  the  position  designation  if  the  candidate  is  running 
for  a  county  study  commission  position. 

(5)  For  municipal  study  commissions,  the  certificate  shall 

be  signed  by  qualified  electors  residing  within  the  municipality. 

For  county  study  commissions,  the  certificate  shall  be  signed  bv 
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qualified  electors  residing  within  the  countv .   Each  elector 
shall  add  to  his  signature  his  place  of  residence. 

(6)  For  municipal  study  commissions,  the  number  of  signa- 
tures shall  total  at  least  one  hundred  (100)  or  be  at  least  one 
percent  (1%)  of  the  qualified  electors  residing  within  the  munic- 
ipality for  the  1973  municipal  election,  whichever  is  less.   For 
county  study  commissions,  the  number  of  signatures  shall  total  at 
least  one  hundred  (100)  or  be  at  least  one  percent  (1%)  of  the 
qualified  electors  residing  within  the  county  for  the  1972  general 
election,  whichever  is  less. 

(7)  The  certificate  of  nomination  shall  be  filed  on  or  be- 
fore August  1,  19  74.   No  filing  fee  is  required.   The  countv  clerk 
and  recorder,  in  the  case  of  county  study  commission  candidates, 
and  the  municipal  clerk,  in  the  case  of  municipal  studv  commission 
candidates,  shall  examine  the  source  and  certifv  to  the  sufficiency 
of  the  signatures  thereon. 

(8)  Each  nomination  certificate  shall,  before  it  may  be  filed 
with  the  county  clerk  or  municipal  clerk,  contain  an  acceptance  of 
such  nomination  in  writing,  signed  by  the  candidate  therein  nomin- 
ated, upon  or  annexed  to  such  certificate,  or  if  the  same  person  be 
named  in  more  than  one  (1)  certificate,  upon  or  annexed  to  one  (1) 
of  such  certificates.   Such  acceptance  shall  certify  that  the  nom- 
inee possesses  the  qualifications  prescribed  by  this  act  for  the 
office  designated  in  the  certificate,  that  he  consents  to  stand  as 
a  candidate  at  the  election  and  that,  if  elected,  he  agrees  to 
take  office  and  serve. 

(9)  Each  nominating  certificate  shall  be  verified  by  an  oath 
or  affirmation  of  one  (1)  or  more  of  the  signers  thereof,  taken 
and  subscribed  before  a  person  qualified  under  the  laws  of  Montana 
to  administer  an  oath,  to  the  effect  that  the  petition  was  signed 
by  each  of  the  signers  thereof  in  his  proper  handwriting,  that 
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the  signers,  to  the  best  knowledge  and  belief  of  the  affiant,  pos- 
sess the  qualifications  prescribed  by  section  7  [16-5107] ,  sub- 
section (5)  of  this  act  and  that  the  certificate  is  prepared  and 
filed  in  good  faith  for  the  sole  purpose  of  endorsing  the  person 
named  therein  for  election  as  stated  in  the  petition. 

(10)  Votes  cast  for  municipal  and  county  study  commissioners 
shall  be  counted,  canvassed  and  returned  by  county  election  offi- 
cials.  Except  as  otherwise  provided  in  this  act,  each  election 
conducted  under  this  act  shall  be  governed  by  the  election  laws 

of  the  state  of  Montana.   Any  separate  ballots  or  election  supplies 
required  for  election  of  municipal  studv  commissioners  shall  be 
furnished  or  paid  for  by  the  municipality. 

(11)  If  the  number  of  municipal  study  commissioners  elected 
at  the  November  5,  1974,  election  is  not  equal  to  the  number  of 
commissioners  required  to  be  selected,  the  mayor  with  the  confirm- 
ation of  the  municipal  council  or  commission  shall  appoint,  on  or 
before  November  16,  1974,  the  additional  study  commissioner  or 
commissioners.   The  mayor  with  the  confirmation  of  the  municipal 
council  or  commission  shall  fill  any  subsequent  vacancy  on  the 
municipal  study  commission  by  appointing  a  new  commissioner. 

If  the  number  of  county  study  commissioners  elected  at  the 
November  5,  1974,  election  is  not  equal  to  the  number  of  commis- 
sioners required  to  be  selected,  the  board  of  county  commissioners 
shall  appoint,  on  or  before  November  16,  1974,  the  additional 
study  commissioner  or  commissioners.   The  board  of  county  commis- 
sioners shall  fill  any  subsequent  vacancy  on  the  county  study  com- 
mission by  appointing  a  new  commissioner.   However,  any  municipal 
or  county  study  commissioner  appointed  under  this  subsection  shall 
possess  the  qualifications  prescribed  by  this  act  for  the  position 
to  which  he  is  being  appointed,  and  no  elected  official  of  the 
local  government  unit  may  be  appointed. 

Comment:   No  change. 

-22- 


16-5108.   TERM  OF  STUDY  COMMISSION.   All  study  commissions 
shall  terminate  June  30,  1977. 

Comment:   No  change.   The  amendments  which  provide  for  the  sub- 
mission of  an  alternative  form  establish  a  time-table  which  will 
allow  all  study  commissions  to  complete  their  work  prior  to  June 
30,  1977.   Accordingly  that  date  has  been  continued  as  a  termination 
date  for  the  study  commission. 

16-5109.   ORGANIZATION  OF  THE  STUDY  COMMISSION.   (1)  Not 
later  than  ten  (10)  days  after  all  study  commissioners  are  elected 
or  appointed  the  study  commissioners  shall  meet  and  organize  at  a 
time  which  shall  be  set  by  the  board  of  county  commissioners,  for 
the  county  study  commission,  or  the  mayor,  for  the  municipal  study 
commission. 

(2)  At  the  first  meeting  of  the  study  commission,  the  study 
commission  may  elect  a  temporary  chairperson  who  will  serve  until 
a  permanent  chairperson  is  selected. 

(3)  Meetings  of  the  study  commission  shall  be  held  upon  the 
call  of  the  chairperson,  vice-chairperson  in  the  absence  or  ina- 
bility of  the  chairperson,  or  a  majority  of  the  study  commissioners. 
The  chairperson  shall  give  due  notice  of  the  time  and  place  of  the 
meetings  of  the  study  commission. 

(4)  The  study  commission  shall  maintain  a  written  record  of 
its  proceedings  and  its  finances  which  shall  be  open  to  inspection 
by  any  person  at  the  office  of  the  study  commission  during  regular 
office  hours. 

(5)  A  majority  of  the  study  commissioners  shall  constitute 

a  quorum  for  the  transaction  of  business,  but  no  recommendation  of 
a  study  commission  shall  have  any  legal  effect  unless  adopted  by 
a  majority  of  the  whole  number  of  study  commissioners. 

(6)  The  study  commission  shall  have  the  power  to  adopt  rules 
for  its  own  organization  and  procedure. 

Comment:   No  change. 
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16-5110.   COMPENSATION  OF  b'l'UUJ  COMMISSIONERS.   Study  commis- 
sioners shall  receive  no  compensation  other  than  for  actual  and 
necessary  expenses  incurred  in  their  official  capacity. 
Comment:   No  change. 

16-5111.   OPEN  MEETINGS  —  HEARINGS.   All  meetings  of  the 
study  commission  shall  be  open  to  the  public.   The  study  commission 
shall  hold  public  hearings  and  community  forums  and  may  use  other 
suitable  means  to  disseminate  information  and  stimulate  public 
discussion  of  its  purposes,  progress,  conclusions,  and  recommenda- 
tions. 

Comment:   No  change.   Although  the  proposed  amendments  require 
specific  hearings,  this  section  will  permit  additional  hearings. 

16-5112.   ADMINISTRATIVE  POWERS.   A  study  commission  shall 
have  the  following  administrative  powers.   (1)   The  study  commis- 
sion may  employ  and  fix  the  compensation  and  duties  of  necessary 
staff.   State,  municipal  and  county  officers  and  employees,  at 
the  request  of  the  study  commission  and  with  the  consent  of  the 
employing  agency,  may  be  granted  leave  with  or  without  pay  from 

their  agency  to  serve  as  consultants  to  the  study  commission. 
If  leave  with  pay  is  granted  they  shall  receive  no  other  com- 
pensation, except  mileage  and  per  diem  from  the  study  commis- 
sion . 

(2)  The  study  commission  may  establish  advisory  boards 
and  committees,  including  on  them, persons  who  are  not  study 
commissioners . 

(3)  The  study  commission  may  retain  consultants. 

(4)  The  study  commission  may  contract  and  cooperate  with 
other  agencies,  public  or  private,  as  it  considers  necessary 
for  the  rendition  and  affording  of  such  services,  facilities, 
studies   ma  reports  to  the  studv  commission  as  will  best  assist 
it  '   car.  y  >ut-  the  purposes  for  which  the  study  commission  was 
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established.   Upon  request  of  the  chairperson  of  the  study  com- 
mission, state  agencies,  counties,  and  other  units  of  local  gov- 
ernment, and  the  officers  and  employees  thereof,  shall  furnish 
the  commission  such  information  as  may  be  necessary  for  carrying 
out  its  function  which  may  be  available  to  or  procurable  bv  such 
agencies  or  units  of  government. 

(5)   The  study  commission  may  do  any  and  all  other  things 
as  are  consistent  with  and  reasonably  required  to  perform  its 
function  under  this  act. 
Comment :   No  change. 

16-5113.   FINANCES.   (1)  The  governing  bodv  of  each  local 
government  unit  shall  prepare  a  budget  to  cover  the  expenses  of 
the  study  commission  for  the  period  it  is  in  operation  during  fis- 
cal year  1975. 

(2)  The  study  commission  shall  prepare  a  budget  for  fiscal 
year  1976  and  a  budget  for  fiscal  year  1977  and  submit  them  to 
the  local  government  unit's  governing  body  for  approval. 

(3)  Each  local  government  unit  shall  accept  and  transfer 
to  its  study  commission  all  funds  appropriated  from  the  state 
general  fund  for  the  support  of  the  study  commission. 

(4)  Each  local  government  unit  shall  supplement  the  state 
funds  available  in  fiscal  years  1975,  1976,  and  1977  by  appro- 
priating funds,  providing  in-kind  services,  or  a  combination  of 
both,  in  a  total  amount  not  less  than  the  available  state  money 
for  each  fiscal  year.   For  that  purpose,  each  local  government 
unit  may  assess  and  levy,  in  addition  to  all  other  levies  per- 
mitted by  law,  a  special  tax  on  each  dollar  of  taxable  valuation 
of  the  taxable  property  of  the  unit  of  local  government.   This 
tax  may  be  levied  in  each  of  the  fiscal  years  1975,  1^76,  and  1977 
and  may  be  levied  by  a  municipality  in  addition  to  the  all-pur- 
pose levy  provided  in  sections  94-4701.1,  84-4701.2,  94-4701. 3, 
84-4701.4,  and  Q  ^  -  4  7  0  ]  .  S  .  R . C . M .  19  47. 


(5)   All  monies  received  by  the  studv  commission  shall  be 
deposited  with  the  county  or  municipal  treasurer.   The  treasurer 
is  authorized  to  disburse  budgeted  funds  of  the  study  commission 
en  its  order.   Unexpended  funds  of  the  study  commission  shall  not 
revert  to  the  general  fund  of  the  local  government  unit  at  the 
end  of  the  fiscal  year  but  shall  carry  over  to  the  study  commis- 
sion's budget  for  the  following  fiscal  year.   Upon  termination  of 
the  study  commission,  unexpended  funds  shall  revert  to  the  general 
fund  of  the  local  government  unit. 
Comment:    No  change. 

16-5114.   PROHIBITION  ON  OTHER  PROCERniNGS ,   From  April  15,  1974, 
until  December  31,  1976,  no  other  proceedings  other  than  those 
commenced  by  a  study  commission  for  the  adoption  of  anv  charter 
or  form  of  government  available  under  state  law  may  be  commenced. 
Comment :   No  change . 

16-5115.   EXISTING  FORMS  OF  LOCAL  GOVERNMENT. 
(1)   For  the  purpose  of  determining  the  statutory  basis  of 
existing  units  of  local  government  under  this  act,  every  unit  of 
local  government  organized  under  the  general  statutes  authorizing 
the  municipal  mayor-council  form  of  government  which  does  not 
adopt  a  new  form  shall  be  governed  after  May  2 ,  1977  by  the  fol- 
lowing sections  of  Section  47A- 3-203  Revised  Codes  of  Montana  1947: 

Section  47A-3-203 

(1) 
(2) 


(3)  (a 

(ii) 

(3)  (b 

(iii) 

(3)  (c 

(ii) 

(3)  (d 

(ii) 

(3)  (e 

(ii) 

(3)  (f 

(i) 

(3)  (g 

(ii) 

(3)  (h 

(i) 

(3)  (i 

(i) 

(3)  (j 

(iii) 

(3)  (k 

(ii) 

(3)  (1 

(ii) 

(4)  fa 
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This  form  has  terms  of  four  (4)  years  for  all  elected  of- 
ficials.   The  size  of  the  commission  shall  be  established  by  ordin- 
ance, but  it  shall  not  exceed  twenty  (20)  members. 

(2)  For  the  purpose  of  determining  the  statutory  basis  of 
existing  units  of  local  government  after  May  2,  1977  when  the  new 
code  of  local  government  law  will  become  effective,  every  unit  of 
local  government  organized  under  the  general  statutes  authorizing 
the  municipal  commission -manager  form  of  government  shall  be  gov- 
erned by  the  following  sections  of  Section  47A-3-204: 

Revised  Codes  of  Montana  19 47, 

Section  47A-3-204 

(1)  (6) (a) (iii) 

(2)  (6)(b)(i) 

(3)  (6)  (c)  (ii) 

(4)  (6)(d)(ii) 

(5)  (6)(e)(ii) 
(6) (f) (ii) 
(6) (g) 

(7) (a) 

This  form  has  terms  of  four  (4)  years  for  all  elected  of- 
ficials,  The  size  of  the  commission  shall  be  established  by 
ordinance,  but  it  shall  not  exceed  five  (5)  members. 

(3)  For  the  purpose  of  determining  the  statutory  basis  of 
existing  units  of  local  government  after  May  2,  1977   when  the 
new  code  of  local  government  law  will  become  effective,  every 
unit  of  local  government  organized  under  the  general  statutes 
authorizing  the  elected  county  official  form  of  government  shall 

be  governed  by  the  following  sections  of  Section  47A-3-205:   Revised 

Codes  of  Montana  1947. 

Section  47A-3-205 

(1) 

(2) (a) (iii) 
(2)  (b)  (i) 
(2)  (c)  (i) 
(2)  (d)  (ii) 
(2)  (e)  (ii) 
(2)  (f)  (ii) 
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(2) 

(g) 

(3) 

(a)  ( 

(3) 

(b)  ( 

(3) 

(c)  ( 

C3) 

(d)  ( 

(3) 

(e)  ( 

(3) 

(f)  ( 

(3) 

(h)  ( 

(3) 

(i)  ( 

(3) 

(j)  ( 

(  3) 

(k)  ( 

(4) 

(i) 
(i) 
(i) 
(i) 
(i) 
(i) 
(i) 
(i) 
(i) 
(i) 


This  form  has  terms  of  four  (4)  years  for  all  elected  offic- 


ials except  commissioners  who  are  elected  to  six  (6)  year  terms. 
The  commission  consists  of  three  (3)  members. 

(4)   For  the  purpose  of  determining  the  statutory  basis  of 
existing  units  of  local  government  after  May  2,  1977   when  the 
new  code  of  local  government  law  will  become  effective,  every 
unit  of  local  government  organized  under  the  general  statutes 
authorizing  the  county  manager  form  of  government  shall  be  gov- 
erned by  the  following  sections  of  Section  47A-3-204: 


Revised  Codes  of  Montana  1947. 
Section  47A-3-2Q4 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) (a) (ii) 

(6)  (b)  (i)  or  (ii) 

(6) (c) (ii) 

(6)  (d)  (i) 

(6) (e) (ii) 

(6)  (f)  (ii) 

(6) (g) 

Commissioners  are  elected  to  six  (6)  year  terms.   The  size 

of  the  commission  shall  be  established  by  ordinance,  but  it  shall 

not  eACeed  five  (5)  members. 


Comment;   This  section  is  new.   The  adoption  of  the  proposed 
bill  on  alternative  forms  as  a  part  of  the  adoption   of  the 
new  code  of  local  government  will  repeal  the  existing  laws 
establishing  government  forms.   This  section  provides  legal 
authority  for  existing  governments  to  operate  under  the  new 
alternative  forms  law.   This  section  is  especially  important 
for  units  of  local  government   that  do  not  adopt  new  alterna- 
tive forms.   This  section  clearly  establishing  the  statutory 
basis  of  existing  local  governments.   The  sub-options  cited 
for  each  form  establish  a  government  which  is  organized  in 
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the  same  manner  as  provided  by  existing  statutes  that  govern 
the  existing  forms. 

16-5116.   ALTERNATIVE  FORMS  OF  GOVERNMENT.   A  study  commission 

shall  submit  to  the  qualified  electors  an  alternative  form  of  local 

government  authorized  by  Part  2  Chapter  3,  Title  47A,  Revised  Codes 

of  Montana  1947. 

Comment:   This  section  is  new.   Since  the  existing  statutes 
authorizing  alternative  forms  of  government  will  be  repealed, 
this  section  limits  the  study  commissions  to  submission  of 
one  of  the  forms  specified  in  the  new  forms  bill.   This  sec- 
tion is  intended  to  avoid  the  possibility  that  a  study  commis- 
sion might  submit  a  form  of  government  based  on  existing  law 
which  will  be  repealed  on  the  effective  date  of  the  new  al- 
ternative forms  bill. 

X6-5117.   CONSOLIDATION.   (1)   A  county  and  a  city  or  town 
within  the  county  may  unite  to  form  a  single  unit  of  local  government 
under  the  provisions  of  this  section. 

(2)      An  alternative  form  of  government,  including  a  charter 
form,  for  a  consolidated  unit  of  government  may  be  submitted  to 
the  voters  only  by  those  study  commissions  that  have  cooperated 
under  Section  16-5106,  Revised  Codes  of  Montana  1947.   A  majority 
vote  by  each  of  the  affected  study  commissions  is  required  for  the 
submission  of  an  alternative  form  of  government  for  a  consolidated 
unit  of  local  government.   The  affected  study  commissions  submitting 
a  consolidated  form  shall  issue  a  single  joint  report  and  proposal. 

tJ>   An  alternative  form  of  government  for  a  consolidated 
unit  of  local  government  does  not  need  to  include  more  than  one 
municipality.   A  municipality  may  not  be  included  unless  the 
local  government  study  commission  of  that  municipality  partici- 
pates in  the  cooperation  study  and  unless  its  study  commission, 
by  a  majority  vote,  approves  the  proposed  alternative  plan  for 
the  consolidated  government. 

(4)   Study  Commissions  proposing  consolidation  shall  prepare, 
adopt,  and  submit  to  the  voters  a  consolidation  plan,  in  addition 
to  the  alternative  form  of  government.   If  the  commission  proposes 
a  charter,  the  plan  may  be  included  in  the  charter. 
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The  consolidation  plan  shall: 

(a)  Provide  for  adjustment  of  existing  bonded  indebtedness 
and  other  obligations  in  a  manner  which  will  provide  for  a  fair 
and  equitable  burden  of  taxation  for  debt  service. 

(b)  Provide  for  establishment  of  service  areas. 

(c)  Provide  for  the  transfer  or  other  disposition  of  property 
and  other  rights,  claims,  assets  and  franchises  of  local  governments 
consolidated  under  the  alternative  form. 

(d)  Provide  the  official  name  of  the  consolidated  unit  of  local 
government. 

(e)  Provide  for  establishing  the  general  obligation  debt 
limit  of  the  consolidated  unit  of  local  government.   The  debt  limit 
may  be  changed  only  by  vote  of  the  qualified  electors  of  the  unit 
of  local  government. 

(f)  Provide  for  the  transfer,  reorganization,  abolition  or 
absorption  of  all  existing  boards,  bureaus,  commissions,  agencies 
and  political  subdivisions  of  the  consolidated  governments.   Or 

the  plan  may  grant  the  legislative  body  of  the  consolidated  govern- 
ment the  authority  to  transfer,  reorganize,  abolish,  or  absorb  such 
entities  with  or  without  referendum  requirements.   This  section  shall 
not  apply  to  excluded  municipalites,  conservancy  districts,  drainage 
districts,  irrigation  districts,  soil  and  water  conservation  districts, 
or  livestock  districts. 

(g)  Include  other  provisions  which  the  study  commission  elects 
to  include  and  which  are  consistent  with  state  law. 

(5)   On  its'  effective  date,  the  alternative  form  of  govern- 
ment and  consolidation  plan  operate^  to  dissolve  all  local  govern- 
ments within  the  area  of  consolidation  in  accordance  with  their 
provisions .   On  the  effective  date  the  separate  corporate  existence 
of  the  county  and  of  each  participating  city  and/or  town  shall  be 
deemed  to  be  consolidated  and  merged  into  one  local  government  unit 
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under  the  name  selected,  designated  and  adopted  as  provided  in  this 
Chapter,  and  such  consolidated  local  government  shall  thereupon  be 
deemed  to  have  succeeded  to,  and  to  possess  and  own  all  of  the 
property  and  assets  of  every  kind  and  description  and  shall,  except 
as  herein  otherwise  provided,  become  responsible  for  all  of  the  ob- 
ligations and  liabilities  of  the  county,  cities  and  towns,  so 
consolidated  and  merged.   As  a  political  subdivision  of  the  state, 
such  consolidated  unit  of  local  government  shall  have  the  status  of  a  county 
and  an  incorporated  municipality  for  all  purposes  and  shall  replace 
and  be  the  successor  of  the  county  and  any  city  or  town. 

(6)  A  consolidated  local  government  shall  have  and  may  exercise 
all  powers  that  are  now,  or  hereafter  may  be,  conferred  on  counties, 
cities  or  towns  by  the  Constitution  and  laws  of  the  state.   The 
consolidated  local  government  shall  have  the  power  to  levy  all  taxes 
which  counties,  cities  and  towns  are  authorized  to  levy. 

(7)  Within  two  years  after  ratification  of  the  consolidation, 

the  governing  body  of  the  consolidated  unit  of  local  government  shall  revise, 
repeal,  or  reaffirm  all  regulations,  rules,  ordinances,  and  resolutions 
in  force  within  the  participating  county,  cities  and  towns  at  the 

time  of  consolidation.   Each  rule,  regulation,  ordinance,  or 
resolution,  in  force  at  the  time  of  consolidation  shall  remain  in  force 
within  the  former  geographic  jurisdiction  until  superseded  by  action 
of  the  new  governing  body.   Except,  ordinances  and  resolutions 
relating  to  public  improvements  to  be  paid  for  in  whole  or  in  part 
by  special  assessments,  shall  not  be^repealed. 

(8)  All  provisions  of  law  authorizing  contributions  of  any 
kind,  in  money  or  otherwise,  from  the  state  or  federal  government 
to  counties  and  cities  shall  remain  in  full  force  and  effect  with 
respect  to  a  consolidated  local  government. 
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Comment:   This  new  section  authorizes  cooperating  study 
commission  to  propose  the  question  of  city-county  consoli- 
dation to  the  voters  of  the  county.   The  section  permits  any 
city  or  town  within  the  county  to  consolidate  with  the 
county  and  permits  any  other  city  or  town  to  remain  separ- 
ate from  the  consolidated  government.   The  question  of  con- 
solidation requires  an  affirmative  vote  of  a  simple  majority 
of  the  votes  cast  in  the  county  on  the  question  for  adop- 
tion.  The  section  permits  the  consolidated  government  to 
be  governed  by  any  alternative  form  of  government  authorized 
by  the  alternative  forms  bill.  This  contrasts  with  the  existing 
consolidation  statute  which  restricts  consolidated  governments 
to  a  non-partisan  manager  form  of  government. 

The  actual  consolidation  of  the  county  and  municipality  will 
be  established  in  the  consolidation  plan  submitted  by  the 
study  commissions  to  the  voters.   The  consolidation  plan  may 
be  a  separate  document  or  may  be  included  within  the  charter, 
if  a  charter  is  prepared.   Cooperating  study  commissions  will 
have  more  flexibility  if  they  write  a  charter  rather  than 
selecting  an  alternative  form  of  government. 

The  consolidation  plan  will  provide  for  the  allocation  of 
existing  bonded  indebtness  and  for  the  transfer  of  property 
and  other  rights,  claims  and  assets.   The  consolidation  plan 
shall  establish  the  debt  limit  of  the  consolidated  unit  of 
local  government. 

The  consolidated  local  government  will  have  the  authority 
to  establish  service  areas  to  provide  different  levels  of 
public  services.   The  utilization  of  service  areas  permits 
different  levels  of  services,  taxes  and  fees  for  different 
areas  of  the  consolidated  local  government.   Service  areas 
generally  are  divided  into  general  service  districts  for 
county-wide  services  such  as  public  health  and  urban  areas 
service  districts  for  services  specifically  offered  to 
the  urbanized  area  of  the  county  such  as  refuse  collection 
and  disposal. 

The  section  permits  the  cooperating  study  commissions  to 
reorganize  all  existing  boards,  bureaus,  commissions, 
agencies  or  political  subdivisions  of  the  consolidated 
governments  or  to  grant  this  reorganization  power  to  the 
legislative  body  of  the  consolidated  government.   This 
power  does  not  apply  to  excluded  municipalities  or  to 
certain  special  districts. 

The  consolidated  local  government  is  the  successor  of 
the  county  and  any  consolidated  city  or  town  and  may 
exercise  both  the  power  of  counties  and  incorporated 
cities  or  towns.   Although  the  consolidated  local  govern- 
ment has  the  tax  authority  of  cities  and  towns,  this 
authority  would  only  be  exercised  in  urban  service  areas 
and  not  county-wide. 

The  ordinances  of  the  consolidated  government  are  to  be 
revised  within  two  years  after  the  ratification  of  the 
consolidation  plan. 
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16-5118.   FEDERATION.   (1)   A  county  and  any  city  or  town 
within  the  county  may  unite  to  form  a  federated  unit  of  local 
government  under  the  provisions  of  this  section. 

(2)  A  federated  form  of  local  government  may  be  created 

only  by  charter.   A  charter  for  a  federated  fpi-m  of  local  government 
may  be  submitted  to  the  voters  only  by  those  study  commissions  that 
have  cooperated  under  Section  16-5106,  Revised  Codes  of  Montana  1947. 
A  majority  vote  by  each  of  the  affected  study  commissions  is  required 
for  the  submission   of  a  charter  for  a  federated  form  of  government. 
The  affected  study  commissions  submitting  a  charter  for  a  federated 
unit  of  local  government  shall  issue  a  single  joint  report  and  proposal, 

(3)  A  charter  for  a  federated  form  of  government  does  not 
need  to  include  more  than  one  municipality.   A  municipality  may  not 
be  included  unless  the  local  government  study  commission  of  that 
municipality  participates  in  the  cooperation  study  and  unless  its 
study  commission,  by  a  majority  vote,  approves  the  proposed  alternative 
plan  for  the  federated  government. 

(4)  In  addition  to  all  other  requirements,  a  charter  for  a 

federated  form  of  government  shall: 

— ■ / 

(a)  Provide  for  a  federated  system  of  county,  city  and  town 
governments. 

(b)  Authorize  the  county  to  provide  county-wide  and  area-wide 
services  and  cities  and  towns  to  provide  local  services. 

(c)  Permit  future  transfer  of  responsibility  for  provision 
of  services. 

(d)  Establish  a  separate  legislative  body  and  chief  ad- 
ministrative office  for  the  county  and  each  participating  city  or 
town  in  the  federated  unit  of  local  government. 
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(e)  Provide  for  adjustment  of  existing  bonded  indebtedness 
and  other  obligations  in  a  manner  which  will  provide  for  a  fair  and 
equitable  burden  of  taxation  for  debt  service. 

(f)  Provide  for  establishment  of  service  areas. 

(g)  Provide  for  the  transfer  or  other  disposition  of  property 
and  other  rights,  claims,  assets  and  franchises  of  local  governments 
federated  under  the  charter. 

(h)    Provide  official  name  of  the  federated  unit  of  local 
government. 

(i)    Provide  for  the  transfer,  reorganization,  abolition  01 
absorption  of  all  existing  boards,  bureaus,  commissions,  agencies 
and  political  subdivsions  of  the  federated  governments.   Or 
the  plan  may  grant  the  legislative  bodies  of  the  federated  govern- 
ment the  authority  to  transfer,  reorganize,  abolish,  or  absorb  such 
entities  with  or  without  referendum  requirements.   This  section 
shall  not  apply  to  excluded  municipalities,  conservancy  districts, 
drainage  districts,  irrigation  districts,  soil  and  water  conservation 
districts,  or  livestock  districts. 

(j)    Include  other  provisions  which  the  study  commission  elects 
to  include  and  which  are  consistent  with  state  law. 

(5)  On  the  effective  date  of  the  charter  there  shall  be 
created  a  federated  unit  of  local  government  under  the  name  established 
in  the  charter. 

(6)  On  the  effective  date  of  the  charter,  the  charter  of  the 
federated  form  of  local  government  operates  to  consolidate  and  merge 
the  corporate  existence  of  the  participating  units  to  the  extent 
provided  by  the  charter. 

(7/    As  provided  in  the  charter,  the  property,  assets, 
obligations  and  liabilities  of  the  federated  county,  cities  or 
towns  shall  be  assumed  on  the  effective  date  of  the  charter  by 
the  parts  of  the  new  federated  unit  of  local  government. 
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(8)  As  a  political  subdivision  of  the  state,  such  federated 
local  government  shall  have  the  status  of  a  county  and  an  incorporated 
municipality  for  all  purposes  and  shall  replace  and  be  the  successor 
of  the  county  and  any  city  or  town. 

(9)  A  federated  local  government  shall  have  and  may  exercise 
all  powers  that  are  now,  or  hereafter  may  be,  conferred  on  counties, 
cities  or  towns  by  the  Constitution  and  laws  of  the  state.   The 
federated  local  government  shall  have  the  power  to  levy  all  taxes 
which  counties,  cities  and  towns  are  authorized  to  levy. 

(10)  Within  two  years  after  ratification  of  the  federation, 
the  governing  bodies  of  the  federated  unit  of  local  government  shall 
revise,  repeal,  or  reaffirm  all  regulations,  rules,  ordinances,  and 
resolutions  in  force  within  the  participating  county,  cities  and 
towns  at  the  time  of  federation.   Each  rule,  regulation,  ordinance, 
or  resolution,  in  force  at  the  time  of  federation  shall  remain  in 
force  within  the  former  geographic  jurisdiction  until  superseded 

by  action  of  the  new  governing  body.   Except,  ordinances  and 
resolutions  relating  to  public  improvements  to  be  paid  for  in  whole 
or  in  part  by  special  assessments   shall  not  be  repealed. 

(11)  All  provisions  of  law  authorizing  contributions  of  any 

kind,  in  money  or  otherwise,  from  the  state  or  federal  government 

to  counties  and  cities  shall  remain  in  full  force  and  effect  with 

respect  to  a  federated  local  government. 

Comment;   This  new  section  authorizes  cooperating  county  and 
municipal  study  commissions  to  propose  the  creation  of  a 
federated  unit  of  local  government.   A  federated  system  may  be 
created  only  by  charter.   Federation  means  a  form  of  local 
government  that  provides  for  distribution  of  governmental  authority 
between  a  county  and  one  or  more  of  the  cities  and/or  towns  which 
are  located  within  the  county.   Both  the  county  and  municipalities 
continue  in  existence  with  separate  governments,  but  the  responsibility 
for  providing  services  is  clearly  divided  between  the  two  levels 
of  local  government.   For  example,  the  county  is  given  sole 
responsibility  for  all  road  and  street  construction  and  maintenance 
in  the  county  including  city  streets  and  roads.   Or  the  county  could 
be  given  sole  responsibility  for  solid  waste  collection  and  disposal. 
Cities  and  towns  could  be  authorized  to  provide  certain  services 
such  as  fire  protection  within  the  city  limits.   The  principle  behind 
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federation  is  to  create  a  division  of  responsibility  between  the 
city  and  county  for  provision  of  services.   The  charter  for  the 
federated  system  must  provide  for  separate  governments  for  the 
county  and  any  included  city  or  town.   The  charter  may  also 
allocate  the  responsibilities  for  providing  services  between  the 
city  and  counties  and  provide  for  future  transfer  of  responsibilities 
for  provision  of  services. 

16-5119.   COUNTY  CONSOLIDATION.   (1)   Two  or  more  contiguous 
counties  may  unite  to  form  a  single  unit  of  local  government  under 
the  provisions  of  this  section. 

(2)    An  alternative  form  of  government,  including  a  charter 
form,  for  consolidated  counties  may  be  submitted  to  the  voters  onlv 
by  county  study  commissions  that  have  cooperated  under  Section  16-5106, 
Revised  Codes  of  Montana  1947.    A  majority  vote  by  each  of  the  affected 
study  commissions  is  required  for  the  submission  of  an  alternative 
form  of  government  for  a  consolidated  county  unit  of  local  government. 
The  affected  county  study  commissions  submitting  a  consolidated  form 
shall  issue  a  single  joint  report  and  proposal. 

(3)   Study  commissions  proposing  county-county  consolidation 
shall  prepare,  adopt,  and  submit  to  the  voters  a  consolidation  plan, 
in  addition  to  the  alternative  form  of  government.   If  the  study 
commissions  propose  a  charter,  the  plan  may  be  included  in  the  charter. 
The  consolidation  plan  shall  shall: 

(a)   Provide  for  adjustment  of  existing  bonded  indebtedness 
and  other  obligations  in  a  manner  which  will  provide  for  a  fair  and 
equitable  burden  of  taxation  for  debt  service. 

JbJ Provide  for  establishing,  l  of  service  areas. 

(c) Provide  for  the  transfer  or  other  disposition  of  property 

and  other  rights,  claims,  assets  and  franchises  of  local  governments 
consolidated  under  the  alternative  form. 

(d) Provide  for  an  official  name  of  the  consolidated  unit  of  local 

government. 
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(e) Provide  for  establishing  the  general  obligation  debt 

limit  of  the  consolidated  unit  of  local  government.   The  debt  limit 
may  be  changed  only  by  vote  of  the  qualified  electors  of  the  unit  of 
local  government. 

(f ) Provide  for  the  transfer,  reorganization,  abolition  or 

absorbtion  of  all  existing  boards,  bureaus,  commissions,  agencies 
and  political  subdivisions  of  the  consolidated  governments  except 
incorporated  cities  and  towns.   Or  the  plan  may  grant  the  legislative 
body  of  the  consolidated  government  the  authority  to  transfer  reorganize, 
abolish,  or  absorb  such  entities  with  or  without  referendum  requirements. 
This  section  shall  not  apply  to  cities  or  towns,  conservancy  districts, 
drainage  districts,  irrigation  districts,  soil  and  water  conservation 
districts,  or  livestock  districts. 

(g) Include  other  provisions  which  the  study  commissions 

elect  to  include  and  which  are  consistent  with  state  law. 

(4) On  their  effective  date,  the  alternative  form  of 

government  and  consolidation  plan  operate  to  dissolve  the  county 
governments  within  the  area  of  consolidation  in  accordance  with 
their  provisions.   On  the  effective  date  the  separate  corporate 
existence  of  the  affected  counties  shall  be  deemed  to  be  consolidated 
and  merged  into  one  local  government  unit  under  the  name  selected, 
designated  and  adopted  as  provided  in  this  section,  and  such 
consolidated  local  government  shall  thereupon  be  deemed  to  have 
succeeded  to,  and  to  possess  and  own  all  of  the  property  and  assets 
of  every  kind  and  description  and  shall,  except  as  herein  otherwise 
provided,  become  responsible  for  all  of  the  obligations  and  liabil- 
ities of  the  counties  so  consolidated.   As  a  political  subdivision 
of  the  state,  such  consolidated  unit  of  local  government  shall  have 
the  status  of  a  county,  and  rhall  replace  and  be  the  successor 
of  the  affected  counties. 
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1 5)     A  county-county  consolidated  local  government  shall 
have  and  may  exercise  all  powers  that  are  now,  or  hereafter  may  be, 
conferred  en  counties,  by  the  Constitution  and  laws  of  the  state. 
The  consolidated  local  government  shall  have  the  power  to  levy  all 
taxes  which  counties  are  authorized  to  levy. 

(6) Within  two  years  after  ratification  of  the  consolidation, 

the  governing  body  of  the  consolidated  unit  of  local  government 
shall  revise,  repeal,  or  reaffirm  all  regulations,  rules,  ordinances, 
and  resolutions  in  force  within  the  participating  counties  at  the 
time  of  consolidation.   Each  rule,  regulation,  ordinance,  or  resolu- 
tion, in  force  at  the  time  of  consolidation  shall  remain  in  force 
within  the  former  geographic  jurisdiction  until  supreseded  by  action 
of  the  new  governing  body.   Except,  ordinances  and  resolutions  relating 
to  public  improvements  to  be  paid  for  in  whole  or  in  part  by  special 
assessments,  shall  not  be  repealed. 

(7) All  provisions  of  law  authorizing  contributions  of  any 

kind,  in  money  or  otherwise,  from  the  state  or  federal  government 
to  counties  shall  remain  in  full  force  and  effect  with  respect  to 
a  consolidated  local  government. 

Comment:   This  new  section  authorizes  cooperating  county  study 
commissions  to  propose  to  the  voters  the  question  of  county- 
county  consolidation.   The  question  of  county-county  consolida- 
tion requires  the  approval  of  a  majority  of  those  voting  on  the 
question  in  each  county  affected  as  required  by  the  Constitution 
in  Article  XI,  Section  3.   The  section  permits  the  consolidated 
government  to  be  governed  by  any  alternative  form  of  government 
authorized  by  the  alternative   forms  bill.   The  actual  consoli- 
dation of  the  counties  would  be  established  in  the  consolidation 
plan  submitted  by  the  study  commissions  to  the  voter.   See  com- 
ment to  section  16-5117  for  an  explanation  of  the  contents  of  the 
consolidation  plan.   The  consolidated   county  would  be  the  successor 
to  the  previous  counties  and  have  the  power  and  authorities  of 
consolidated  counties. 

16-5120.   COUNTY  CONSOLIDATION  INCLUDING  MUNICIPALITIES.    (1)   Two 
or  more  contiguous  counties  and  any  city  or  town  of  the  counties  may 
unite  to  form  a  single  unit  of  local  government  under  the  provisions 
of  this  section. 
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(2)    An  alternative  form  of  government,  including  a  charter 
form,  for  consolidated  counties  may  be  submitted  to  the  voters  only 
by  county  study  commissions  that  have  cooperated  under  Section  16-5106, 
Revised  Codes  of  Montana  1947.    A  majority  vote  by  each  of  the  affected 
study  commissions  is  required  for  the  submission  of  an  alternative 
form  of  government  for  a  consolidated  county  unit  of  local  government. 
The  affected  county  study  commissions  submitting  a  consolidated  form 
shall  issue  a  single  joint  report  and  proposal. 

( 3) An  alternative  form  of  government  for  a  consolidated 

county  unit  of  local  government  may  not  include  any  city  or  town 
unless  the  local  study  commission  of  that  city  or  town  participates 
in  the  cooperative  study  and  unless  its  study  commission,  by  a 
majority  vote,  approves  the  proposed  alternative  plan  for  the  con- 
solidated government. 

(4) Study  commissions  proposing  county-county  consolidation 

shall  prepare,  adopt,  and  submit  to  the  voters  a  consolidation  plan, 
in  addition  to  the  alternative  form  of  government.   If  the  study 
commissions  propose  a  charter,  the  plan  may  be  included  in  the  charter. 
The  consolidation  plan  shall: 

(a) Provide  for  adjustment  of  existing  bonded  indebtedness 

and  other  obligations  in  a  manner  which  will  provide  for  a  fair 
and  equitable  burden  of  taxation  for  debt  service. 

(b) Provide  for  establishment  ot  service  areas. 

(c) Provide  for  the  transfer  or  other  disposition  of  property 

and  other  rights,  claims,  assets  and  franchises  of  local  governments 
consolidated  under  the  alternative  form. 

(d) Provide  for  an  official  name  of  the  consolidated  unit  of  local 

government. 
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(e) Provide  for  establishing  the  general  obligation  debt 

limit  of  the  consolidated  unit  of  local  government.   The  debt  limit 
may  be  changed  only  by  vote  of  the  qualified  electors  of  the  unit  of 
local  government. 

(f ) Provide  for  the  transfer,  reorganization,  abolition  or 

absorbtion  of  all  existing  boards,  bureaus,  commissions,  agencies 
and  political   subdivisions  of  the  consolidated  governments  except 
incorporated  cities  and  towns.   Or  the  plan  may  grant  the  legislative 
body  of  the  consolidated  government  the  authority  to  transfer, 
reorganize,  abolish,  or  absorb  such  entities  with  or  without 
referendum  requirements.   This  section  shall  not  apply  to  non- 
participating  cities  or  town z ,    conservancy  districts,  drainage 
districts,  irrigation  districts,  soil  and  water  conservation  districts, 
or  livestock  districts. 

(g) Include  other  provisions  which  the  study  commissions 

elect  to  include  and  which  are  consistent  with  state  law. 

( 5) On  their  effective  date,  the  alternative  form  of 

government  and  consolidation  plan  operate  to  dissolve  all  local 
governments  within  the  area  of  consolidation  in  accordance  with  their 
provisions .   On  the  effective  date  the  separate  corporate  existence 
of  the  affected  counties  and  a  participating  city  'and/or  town  shall 
be  deemed  to  be  consolidated  and  merged  into  one  local  government 
unit  under  the  name  selected,  designated  and  adopted  as  provided  in 
this  section,  and  such  consolidated  local  government  shall  thereupon 
be  deemed  to  have  succeeded  to,  and  to  possess  and  own  all  of  the 
property  and  assets  of  every  kind  and  description  and  shall,  except 
as  herein  otherwise  provided,  become  responsible  for  all  of  the 
obligations  and  liabilities  of  the  counties  and  cities  and  towns 
if  any,  so  consolidated  and  merged.   As  a  political  subdivision  of 
the  state,  such  consolidated  unit  of  local  government  shall  have  the 
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status  of  a  county  and  an  incorporated  municipality,  if  any  city _or 
town  is  included,  for  all  purposes  and  shall  replace  and  be  the 
successor  of  the  affected  counties  and  of  the  affected  cities  and 
towns,  if  any. 

( 6) A  county-county  consolidation,  which  includes  a 

city  or  town  shall  have  and  may  exercise  all  powers  that  are  now, 
or  hereafter  may  be,  conferred  on  counties,  by  the  Constitution  and 
laws  of  the  state.   The  consolidated  local  government  shall  have  the 
power  to  levy  all  taxes  which  counties  are  authorized  to  levy.   The 
consolidated  government  shall  also  have  and  may  exercise  all  powers 
that  are  now,  or  hereafter  may  be  conferred  on  cities  or  towns  by 
the  Constitution  and  laws  of  the  state  and  such  consolidated  unit 
shall  also  have  the  power  to  levy  all  taxes  which  cities  and  towns 
are  authorized  to  levy. 

(7) Within  two  years  after  ratification  of  the  consolidation, 

the  governing  body  of  the  consolidated  unit  of  local  government 
shall  revise,  repeal,  or  reaffirm  all  regulations,  rules,  ordinances, 
and  resolutions  in  force  within  the  participating  counties  and  cities 
and  towns  at  the  time  of  consolidation.   Each  rule,  regulation, 
ordinance,  or  resolution,  in  force  at  the  time  of  consolidation 
shall  remain  in  force  within  the  former  geographic  jurisdiction 
until  supreseded  by  action  of  the  new  governing  body.   Except, 
ordinances  and  resolutions  relating  to  public  improvements  to  be 
paid  for  in  whole  or  in  part  by  special  assessments,  shall  not  be 
repealed. 

(8) All  provisions  of  law  authorizing  contributions  of  any 

kind,  in  money  or  otherwise,  from  the  state  or  federal  government 
to   counties  and  cities  shall  remain  in  full  force  and  effect  with 
respect  to  a  consolidated  local  government. 
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Comment:   This  new  section  authorizes  cooperating  study  commis- 
sions  to  propose  the  question  of  county-county  consolidation 
and  to  include  a  city  or  town  in  the  new  consolidated  form  of 
county  government.   This  section  is  identical  to  section  16-5119 
except  that  it  permits  the  inclusion  of  a  city  or  town  in  the 
new  consolidated  unit  of  local  government.   Such  a  consolidated 
government  would  acquire  the  authority  of  a  city  or  town  to  levy 
taxes  for  urban  services. 


16-5121..   SERVICE  CONSOLIDATION  OR  TRANSFER.   (1)   Cooperating 
study  commissions  may  submit  in  addition  to  any  plan  of  government 
submitted  to  the  qualified  electors,  separate  ballot  questions 
on  the  consolidation  or  transfer  of  services  and  functions  between 
or  among  cities,  towns  and  counties. 

(2)  The  cooperating  study  commissions  may  prepare  a  "joint 
report  on  services  to  be  consolidated  or  transferred."   The  report 
shall  include  a  certificate  containing  a  "plan  for  [insert "consoli- 
dation "or  "transfer"  ]  of  [insert  name  of  service  or  function]  services' 
signed  by  a  majority  of  the  members  elected  or  appointed  to  each 
commission.   The  report  shall  contain  a  separate  plan  for  each 
service  or  function  consolidated  or  transferred. 

(3)  The  plan  shall  provide: 

(a)    The  nature  of  service  or  function  transferred  or  con- 
solidated; 


(b)  The  effective  date  of  such  transfer  or  consolidation; 

(c)  The  manner  in  which  affected  employees  engaged  in  the 
performance  of  the  function  will  be  transferred,  reassigned  or 
otherwise  treated; 

(d)  The  manner  in  which  real  property,  facilities,  equipment, 
or  other  personal  property  required  in  the  exercise  of  the  function 
are  to  be  transferred,  sold,  or  otherwise  disposed  of. 

(e)  The  method  of  financing,  establishing  and  maintaining 
a  budget  for  the  service?  and 

(f)  other  legal,  financial,  and  administrative  arrangements 
necessary  to  effect  the  transfer  in  an  orderly  and  equitable  manner. 
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(4)    The  plan  may  include  provisions  for  an  administrator 
or  a  joint  board  responsible  for  administering  any  joint  or 
cooperative  undertaking. 

(5) (a)   The  "joint  report  on  services  to  be  consolidated  or 
transferred"  shall  be  published  and  distributed  to  qualified 
electors  and  the  election  conducted  as  provided  in  sections  16-5119 
and  16-5120  Revised  Codes  of  Montana  1947. 

(b)    Each  plan  for  consolidation  or  transfer  of  functions  shall 
be  listed  separately  on  the  ballot.   The  following  form  shall  be 
used  for  each  separate  plan: 


YES 


NO 


Shall  the  plan  for  [insert  consolidation  or  transfer] 
of  [insert  name  of  service  or  function]  services 
proposed  in  the  reports  of  the  (insert  the  names  of 
local  government  units)  local  government  study  com- 
missions be  adopted? 


(c)  The  affirmative  vote  of  a  simple  majority  of  those 
voting  on  the  question  shall  be  required  for  adoption  of  any  plan 
for  consolidation  or  transfer  of  services. 

(d)  The  plan  for  consolidation  or  transfer  of  service  shall 
cake  effect  as  provided  in  the  plan  and  the  legislative  body  of  a 
local  government  may  enact  and  enforce  ordinances  to  bring  about 

an  orderly  transition  to  the  new  plan  for  consolidation  or  transfer 
of  services. 

(6)   A  plan  for  consolidation  and/or  transfer  of  services 
and  functions  adopted  by  the  voters  may  be  amended  or  terminated 
only  by  a  referendum  approved  by  a  majority  of  electors  voting 
on  the  question. 
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Comment:   Under  this  new  section,  in  addition  to  any  plan  of 
government  submitted  to  the  qualified  electors  by  study  commis- 
sions, cooperating  study  commissions  may  submit  separate  plans 
for  transfer  or  consolidation  of  services  between  units  of  local 
government.   For  example,  a  county  and  city  study  commission 
could  propose  a  plan  for  transferring  all  responsibility  for  pro- 
viding fire  protection  to  the  county  government.   Under  this 
section,  the  citizens  of  the  city  and  county  could  vote  on  the 
consolidation  or  transfer  of  specific  services  or  functions  such 
as  health,  library  or  law  enforcement  services  in  addition  to 
voting  on  the  separate  questions  of  new  forms  of  city  and  county 
government. 


16-5122  .   DISINCORPORATION.   (i)   A  city  or  town  study 
commission  may  submit  a  proposal  for  disincorporation  to  the 
qualified  electors  of  the  city  or  town.   The  opportunity  of  the 
qualified  electors  to  vote  on  the  proposal  for  disincorporation 
shall  be  construed  as  an  opportunity  to  vote  on  an  alternative 
form  of  government  in  accordance  with  Section  9,  Article  XI  of 
the  Montana  Constitution. 


(2)  The  final  report  of  the  study  commission  shall  describe 
the  advantages  and  disadvantages  of  disincorporation  and  shall  meet 
the  requirements  for  a  final  study  commission  report  established 

in  Section  16-5118,  Revised  Codes  of  Montana  1947,  except  it  shall 
contain  a  certificate  authorizing  disincorporation  rather  than  a 
proposed  "plan  of  government." 

(3)  The  question  of  disincorporation  proposed  by  the  study 
commission  shall  be  submitted  to  the  qualified  electors  in  the  fol- 
lowing form: 


□ 


For  the  disincorporation  of  [insert  name  of 

city  or  town] . 

Against  the  disincorporation  of  [insert  name  of  city  or 

town]  and  for  the  retention  of  the  present  form  of  govern- 

ment . 
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(4)  Adoption  of  the  study  commission  proposal  for  disincorpor- 
ation  shall  require  the  affirmative  vote  of  a  majority  of  the  qualified 
electors  voting  on  the  question. 

(5)  If  the  disincorporation  proposal  is  approved  by  the  qualified 
electors  the  disincorporation  shall  become  effective  May  1,  1977. 

(6)  The  legislative  body  of  the  county  in  which  the  disin- 
corporating city  or  town  is  located   shall  adopt  ordinances  to 
provide  for  orderly  disincorporation  and  may  establish  tax  and 
service  districts  to  provide  services  to  the  disincorporated  city 
or  town . 

(7)  The  study  commission  shall  prepare  a  report  containing  a 
recommended  plan  of  disincorporation  including  suggested  ordinances 
and  service  districts. 

(8)  If  the  study  commission  proposal  for  disincorporation 
is  approved  by  the  qualified  electors,  the  disincorporation  shall 
proceed  in  accordance  with  the  provisions  of  Sections  11-315  to 
11-321,  Revised  Codes  of  Montana  1947. 

Comment:   Under  this  new  section,  a  city  or  town  study  commission 
may  propose  disincorporation  of  the  city  or  town  as  an  alterna- 
tive to  the  present  form  of  government.   If  the  disincorporation 
proposal  is  approved,  the  city  or  town  is  disincorporated  according 
to  the  general  state  laws  which  provide  for  the  transfer  of  assets 
to  the  county  government  and  retirement  of  bonded  indebtedness 
by  taxpayers  of  the  disincorporated  municipality.   This  section 
gives  counties  the  legislative  power  to  provide  for  orderly  dis- 
incorporation and  to  establish  tax  and  service  districts  to  pro- 
vide services  to  the  disincorporated  city  or  town. 

16-512  3.   STUDY  COMMISSION  TIMETABLE.   Each  local  study  commission, 
or  combination  of  local  study  commissions  shall: 

(1) Conduct  one  or  more  public  hearings  prior  to  August  1. 

1975  for  the  purpose  of  gathering  information  regarding  the  current 
form,  functions  and  problems  of  the  local  government  or  governments. 
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(2)    Formulate,  reproduce  and  distribute  by  June  1,  1976 
a  tentative  proposed  report,  and  conduct  one  or  more  public 
hearings  on  the  tentative  report.   The  tentative  report  shall 
contain  all  information  required  to  be  included  in  the  final  re- 
port of  the  commission. 

(3) (a)   Adopt  by  August  1,  1976  the  final  report  of  the 
Commission.   The  final  report  shall  contain  the  following  mater- 
ial and  documents,  each  signed  by  a  majority  of  the  members  elec- 
ted or  appointed  to  the  commission: 

(i)    A  certificare  ■jontaxning  the  "plan  of  government"  of 
the  existing  form  of  local  government. 

(ii)    A  certificate  containing  the  "plan  of  government*  of 
the  proposed  new  form  of  local  gov omment, which  must  differ  in 
some  manner  from  the  existing  form  of  local  government. 

(JJJJ A  certificate  containing  the  "plan  for  mn^ii^t-inn", 

if  consolidation  is  proposed. 

i-ivj A  certificate  containing  the  "plan  for  apportionment"  of  com- 
missioner districts  if  districts  are  contained  in  the  "plan  of  government."  I 

(v) A  certificate  establishing  the  date  of  the  special  or 

general  election  at  which  the  alternative  form  of  government  shall 
be  presented  to  the  qualified  electors  and  a  certificate  establishing 
the  form  of  the  ballot  question  or  questions. 

(b)  The  report  shall  contain  a  comparison  of  the  existing 
form  and  proposed  form  of  local  government,  may  contain  a  statement 
on  the  strengths  and  weaknesses  of  the  existing  and  proposed  form  of 
local  government,  and  may  contain  information  that  supports  the  adop- 
tion of  the  proposed  form  and  information  that  supports  retention  of 
the  present  form. 

(c)  The  report  may  contain  any  minority  report  signed  by 
members  of  the  Commission  that  do  not  support  the  majority  proposal. 
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(4)  Prepare  or  cause  to  be  prepared  sufficient  copies  of  its 
final  report,  including  the  full  text  of  the  proposed  form,  any 
apportionment  plan  and  the  commission  recommendation,  and  mail  one 
copy,  postpaid,  to  each  qualified  elector  of  the  local  government 
unit  or  units  affected;  the  new  report  must  be  distributed  to  the 
qualified  electors  not  later  than  thirty  (30)  days  prior  to  the 
election  on  the  issue  of  adopting  the  alternative  form. 

(5)  Publish  on  two  (2)  successive  weeks  in  a  newspaper  of 
general  circulation  throughout  the  locai  government  unit  or  units 
affected,  a  summary  of  its  findings  and  recommendations,  together 
With  the  address  of  a  convenient  public  place  where  the  text  of 
its  proposal  may  be  obtained  the  summary  shall  include  a  comparison 
of  the  existing  and  proposed  plans  of  government.   The  expenses  of 
printing,  mailing,  and  publication  shall  be  budgeted  by  the  local 
government  study  commission. 

(6)  File  four  (4)  copies  of  the  final  report  of  the  Commis- 
sion with  the  State  Commission  on  Local  Government. 

(7)  Have  the  power  to  prepare  separate  reports  in  addition 
to  its  final  report.   These  reports  may  recommend  consolidation 

of  services  and  functions  and  potential  areas  for  interlocal  agree- 
ments.  The  study  commission  may  submit  recommendations  to  the 
State  Commission  on  Local  Government  on  revision  of  state  laws 
governing  local  governments. 

Comment:   This  new  section  establishes  the  time  table  for  public 
hearings,  publication  of  the  preliminary  and  final  reports  of 
the  study  commission  and  election  on  the  proposals  of  the  study 
commissions.   This  section  also  establishes  the  requirements  for 
the  preliminary  and  final  reports  of  the  commission.   In  addition 
to  other  requirements,  both  reports  must  contain  the  plan  of 
government  of  the  existing  and  proposed  forms  of  government  and 
a  comparison  of  the  existing  form  and  proposed  form  and  may  con- 
tain a  statement  of  the  strengths  and  weakness  of  the  two  forms. 
The  reports  may  also  contain  information  that  supports  the  adop- 
tion of  the  proposed  form  and  information  that  supports  the  re- 
tention of  the  present  form.   The  report  may  contain  any  minority 
report  signed  by  members  of  the  commission  that  do  not  support 
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the  majority  proposal.   The  final  report  of  the  commission  must 
be  distributed  to  the  qualified  electors  by  mail  not  later  than 
thirty  days  prior  to  the  election  on  the  issue  of  adopting  the 
alternative  form. and  a  summary  of  the  commission  report  must  be 
published  twice  in  a  newspaper 

16-5124.   VOTE  ON  ALTERNATIVE  FORM.   (1)  The  study  commission 
shall  authorize  the  submission  of  the  alternative  form  of  govern- 
ment to  the  voters  at  a  special  election  held  in  1976  on  or  before 
November  2,  1976.   The  special  election  may  be  held  with  the  school, 
primary,  general  or  other  election. 

(2)   A  copy  of  the  final  report  shall  be  certified  by  the 
study  commission  to  the  city,  town  or  county  clerk  by  August  1,  1976. 
The  clerk  shall  prepare  and  print  notices  of  the  special  election. 

(3)  Elections  on  the  issue  of  adoption  of  a  proposed  form 
of  government  by  a  local  government  unit  shall  be  conducted,  re- 
turned and  canvassed  and  the  result  declared  in  the  same  manner  as 
provided  by  law  in  respect  to  initiatives  and  ref erendums .   The  cost 
of  the  election  shall  be  budgeted  by  the  local  government  unit.   The 
affirmative  vote  of  a  simple  majority  of  those  voting  on  the  ques- 
tion shall  be  required  for  adoption. 

(4)  In  any  election  involving  the  question  of  consolidation^ 
such  question  shall  be  submitted  to  the  qualified  voters  in  \:he 

county  and  shall  require  an  affirmative  vote  of  a  simple  majority 
of  the  votes  cast  in  the  county  on  the  question  for  adoption.   There 
shall  be  no  requirement  for  separate  majorities  in  units  of  local 
government  voting  on  consolidation. 

(5)  In  any  election  involving  the  question  of  county-county 
consolidation  or  county-county-city  consolidation,  such  question  shall 
be  submitted  to  the  qualified  electors  in  the  counties  affected  and 
shall  require  a  simple  majority  of  the  votes  cast  on  the  question  in 
each  affected  county  for  adoption. 
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(6)   The  question  of  adopting  the  form  of  government  proposed  by 
the  study  commission  shall  be  submitted  to  the  qualified  electors  in 
substantially  the  following  form: 

(a)      When  only  one  unit  of  local  government  is  affected 


by  the  proposed  form. 

Vote 

for  one: 

the 

(self 

-government 

charter,  form  of 

□ 

For  adoption  of 

government}  propo 

sed 

in  the 

report  of 

the  (insert 

name 

of  local  government 

unit) 

local  government  study 

commis- 

sion. 

For  retention  of 

the 

exist 

ing  form  of 

government 

(b)   When  more  than  one  unit  is  affected  by  the  proposed 
form. 


Vote  for  oneT 

For  adoption  of  the  (self-government  charter,  form  of 
government)  proposed  in  the  report  of  the  (insert  names 
of  local  government  units)  local  government  study  commis- 
sions be  adopted  to  ("consolidate")  or  "federate"  the 
corporate  and  governmental  existence  of  the  following 
units  of  local  government  (insert  names  of  local  govern- 
ment units) . 
For  retention  of  the  existing  form  of  government. 

J — I 

(c)   The  whole  number  ballots  shall  be  divided  into  two  equal 

sets.   No  more  than  one  set  shall  be  used  in  printing  the  ballot 

for  use  in  any  one  (1)  precinct  and  all  ballots  furnished  for  use 

in  one  precinct  shall  bJ  identical.   The  existing  form  of  government 
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shall  be  printed  as  the  first  item  and  proposed  form  as  second  item 
on  half  of  the  ballots  and  the  proposed  form  as  the  first  item  and 
the  existing  form  as  the  second  item  on  half  of  the  ballots. 

(6)   A  proposed  alternative  form  shall  be  submitted  to  the  voters 
as  a  single  question,  except  suboptions  within  alternative  forms  of 
local  government  authorized  in  Part  2  Chapter  3,  Title  47A,  Revised 
Codes  of  Montana  1947  and,  suboptions  authorized  in  a  charter  may  be  sub- 
mitted to  the  qualified  electors  as  separate  questions.   No  study 
commission  may  submit  more  than  three  separata  suboptions  and  no 
suboption  shall  contain  more  than  two  alternatives.   If  a  suboption 
is  submitted  to  the  voters,  only  the  ballot  alternatives  within  that 
suboption  receiving  the  highest  number  of  affirmative  votes  shall  be 
deemed  approved  and  included  in  the  alternative  form  of  government. 
The  question  of  adopting  an  suboption  shall  be  submitted  to  the  qual- 
ified electors  in  substantially  the  following  form: 


Vote 
A  le 

for  one: 
jal  officer  (who  may  be  called  the  "county  attorney"): 

□ 

Shall  be  elected  for  a  term  of  four  years. 

Shall  be  appointed  for  a  term  of  four  years  by  the  chair- 

man of  the  local  government  commission. 

Comment:   This  new  section  requires  that  vote  on  the  proposals 
of  the  commission  be  at  a  special  election  held  in  1976  on  or 
before  November  2,  1976,  the  date  of  the  general  election.   The 
special  election  may  be  held  with  the  school,  primary,  general 
or  other  election.   As  explained  in  the  comment  to  section 
16-5117,  a  simple  majority  of  votes  cast  is  required  for  adoption 
of  a  proposed  city-county  consolidation.   County-county  consolidate 
requires  a  simple  majority  of  the  votes  cast  on  the  question  in 
each  affected  county  for  adoption.   This  section  specifies   the 
ballot  form  and  specifies  that  the  position  of  the  proposed  and 
existing  form  be  rotated  on  the  ballot.   This  section  also 
permits  study  commissions  to  submit  sub-options  authorized  within 
the  alternative  forms  of  local  government  and  sub-options 
established  in  charters  to  the  voters  as  separate  questions.   No 
study  commission  may  submit  more  than  three  separate  sub-options 
and  no  sub-option  may  contain  more  than  two  alternatives. 
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16-5125.   MORATORIUM.   The  electors  of  any  unit  of  local 
government  which  has  adopted  a  new  alternative  form  of  local  govern- 
ment may  not  vote  on  the  question  of  changing  the  form  of  local  gov- 
ernment until  five  years  after  the  new  alternative  form  of  local 
government  became  effective,  but  the  electors  may  vote  on  amendments 
to  the  alternative  form  or  service  or  functional  transfers. 

Comment:   The  purpose  of  this  new  section  is  to  give  a  newly 
adopted  form  of  government  a  "fair  chance."   Similar  to  provisions 
found  in  other  states,  it  prevents  only  fundamental  changes  during 
the  five  year  moratorium  period.   During  that  period  changes  can 
be  made  through  amendments  to  the  adopted  form,  and  the  exception 
also  permits  the  transfer  or  consolidation  of  services  during  the 
moratorium  period. 

16-5126.   GENERAL  TRANSITION.   (1)  If  the  electors  disapprove  the 
proposed  new  form  of  local  government,  the  local  government  shall  re- 
tain its  existing  form  as  specified  in  Section  16-5115  Revised  Codes 
of  Montana  1947  and  the  report  of  the  commission. 

(2) (a)   A  new  alternative  form  of  local  government  and/or  consol- 
idation plan  approved  by  the  voters,  shall  take  effect  on  May  2,  1977, 
except  as  otherwise  provided  in  this  act  and  any  charter  or  consolidation 
plan. 

(b)   Provisions  creating  offices  and  establishing  qualifications 
for  office  and  any  "apportionment  plan"  shall  become  effective  January  1, 
1977  for  the  purpose  of  electing  officials. 

(3) (a)   A  copy  of  the  existing  or  proposed  "plan  of  government" 
ratified  by  the  voters  and  any  "apportionment  plan"  or  "consolidation 
plan"  shall  be  certified  by  the  chairman  of  the  study  commission  and 
filed  by  the  study  commission  by  December  1,  1976  with  each  of  the 
following  authorities:   Secretary  of  State;  Attorney  General,  Department 
of  Intergovernmental  Relations;  State  Commission  on  Local  Government; 
clerk  of  the  city,  town  or  county;  and  clerk  of  the  district  court. 

(b)   The  approved  plans  filed  with  the  Secretary  of  State  shall  be 
the  official  plan  and  shall  be  a  public  record  open  to  inspection  of  the 

public  and  judicially  noticeable  by  all  courts. 
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(4)  All  ordinances  in  effect  at  the  time  the  new  form  of 
government  becomes  effective  shall  continue  in  effect  until  re- 
pealed or  amended  in  the  manner  provided  by  law.   Consolidated 
governments  are  governed  by  the  provision  of  section  16-5116, 
Revised  Codes  of  Montana  1947. 

(5)  The  adoption  of  a  new  form  of  government  shall  not 
affect  the  validity  of  any  bond,  debt,  contract,  obligation  or 
cause  of  action  accrued  or  established  under  the  prior  form  of 
government. 

(6)   The  study  commission  shall  prepare  an  advisory  plan  for 
orderly  transition  to  a  new  form  of  local  government.   The  transition 
plan  may  propose  necessary  ordinances,  plans  for  consolidation  of 
services  and  functions  and  a  plan  for  reorganizing  boards,  bureaus, 
departments  and  agencies. 

(7)   The  legislative  body  of  a  local  government  may  enact 
and  enforce  ordinances  to  bring  about  an  orderly  transition  to  the 
new  plan  of  government,  including  transfers  of  powers,  records, 
documents,  properties,  assets,  funds,  liabilities,  or  personnel 
which  are  consistent  with  the  approved  plan  and  necessary  or  con- 
venient to  place  it  into  full  effect.   Where  any  question  arises 
concerning  the  transition  which  is  not  provided  for  herein,  the 
legislative  body  may  provide  for  such  transition  by  ordinance,  rule 
or  resolution  not  inconsistent  with  this  act. 

Comment:   The  first  subsection  of  this  new  section  provides 
for  the  continuation  of  the  existing  form  of  government  as 
established  in  Section  16-5115  Revised  Codes  of  Montana  1947 
in  the  event  that  the  proposed  new  alternative  is  rejected  by  the 
voters.   The  second  subsection  establishes  the  effective  date 
of  the  new  forms  of  government  that  are  approved  by  the  voters. 
The  third  subsection  sets  out  certain  filing  requirements  and 
establishes  the  plan  of  government  filed  with  the  Secretary  of 
State  as  the  official  plan  and  makes   it  judicially  noticeable. 
The  next   two  subsections  are  saving  clauses  continuing  in  effect 
all  ordinances  and  obligations  of  the  local  unit.   The  final 
two  sections  require  that  study  commissions  prepare  a  transition 
plan  and  authorize  action  by  the  local  unit's  legislative  body 
to  facilitate  the  transition  to  a  new  form  of  local  government. 
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16-5127.   TRANSITION  -  OFFICERS  AND  EMPLOYEES.   (1)  The  members 
of  the  board  of  county  commissioners  of  a  county  and  members  of  the 
council  or  commission  of  every  city  and  town,  holding  office  on  the 
date  when  any  election  is  held  at  which  the  question  of  adopting  a 
new  alternative  form  of  government  is  approved  and  adopted  by  the 
qualified  electors  of  the  county,  shall  continue  in  office  and  in 
the  performance  of  their  duties  until  the  new  commission  shall  have 
been  elected  and  qualified,  whereupon  such  board  of  county  commis- 
sioners and  city  and  town  councils  shall  be  deemed  abolished. 

(2)   All  other  employees  holding  offices  or  positions,  whether 
elective  or  appointive,  under  the  government  of  such  county,  city  or 
town  on  May  1,  1977,  shall  continue  in  the  performance  of  the  duties 
of  their  respective  offices  and  positions  until  provision  shall  be 
made  for  the  performance  or  discontinuance  of  such  duties,  or  the 
discontinuance  of  such  offices  or  positions. 

Comment:   This  new  section  continues  the  existing  legislative 
body  in  office  after  the  approval  of  a  new  form  of  government 
until  the  new  legislative  body  established  by  the  new  form  has 
been  elected  and  has  taken  office.   Other  employees,  whether 
elected  or  appointed,  are  continued  in  office  until  action  is 
taken  by  the  new  legislative  body  in  regard  to  their  position  or 
responsibilities. 

16-5126.  ELECTION  OF  NEW  OFFICIALS.   (1)  No  primary  or  general 
election  shall  be  held  in  1976  for  election  of  county  officials.   The 
primary  and  general  election  for  electing  county  officials  and  the 
primary  and  general  election  for  electing  city  and  town  officials 
shall  be  rescheduled  as  provided  in  this  section. 

(2)   The  board  of  county  commissioners,  city  or  town  council 
or  commission  shall  order  a  special  local  government  primary  election 
to  be  held  March  1,  1977  and  local  government  general  election  on 
April  5,  1977  for  the  purpose  of  electing  local  government  officials. 
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(3)  Primary  election  is  not  required  in  cities  and  towns  with 
a  population  of  3,499  or  less  as  shown  by  the  most  recent  federal 
census . 

(4)  Nomination  declarations  shall  be  filed  not  later  than  5  p.m. 
January  20,  1977. 

(5)  If  a  new  alternative  form  of  local  government  is  adopted, 
all  elected  city,  town  and  county  officers  shall  hold  their  respective 
offices  until  the  new  successors  are  elected  and  qualified.   The  new 
officials  specified  in  the  new  alternative  form  shall  be  elected  at 
the  special  primary  and  general  elections  authorized  in  this  act 
although  similar  offices  exist  under  the  former  form  of  government. 
One  less  than  the  number  of  commissioners  specified  in  the  county 
form  shall  be  nominated  and  elected. 

The  county  commissioner  elected  on  November  7,  1972  shall  con- 
tinue to  hold  office  as  a  commissioner  until  his  successor  is  elected 
in  1978  and  qualified  in  1979.   Such  commissioner  retains  his  office 
under  the  provisions  of  section  6(3)  of  the  Transition  Schedule  of 
the  1972  Montana  Constitution.   If  the  county  is  divided  into  dis- 
tricts, he  shall  represent  the  district  that  contains  his  legal 
residence.   If  the  county  apportionment  plan  includes  the  election 
of  any  commissioners  at-large,  he  shall  be  one  of  the  at-large 
commissioners . 

If  the  terms  of  commissioners  are  to  be  overlapping,  they  shall 
draw  lots  to  establish  their  respective  terms  of  office  at  the  first 
meeting  of  the  commission. 

(6)  If  the  existing  form  of  local  government  is  retained,  all 
elected  city,  town  and  county  officers  shall  hold  their  respective 
officers  until  the  new  successors  are  elected  and  qualified.   Succes- 
sors shall  be  elected  at  the  special  primary  and  general  election 
authorized  in  this  act  for  county  officers  whose  term  of  office  would 
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otherwise  terminate  on  the  first  Monday  of  January  1977  or  the  first 
Monday  of  March  1977. 

Successors  shall  be  elected  at  the  special  primary  and  general 
election  for  city  or  town  officers  whose  term  of  office  would  other- 


wise  terminate  on  December  31,  1977,  or  the  first  Monday  of  May  1977. 

(7)  The  elections  shall  be  governed  by  the  election  laws  of 
the  state  of  Montana.   The  election  shall  be  conducted,  vote  re- 
turned and  canvassed,  and  results  declared  in  the  manner  provided 
by  law. 

(8)  Officers  elected  shall  take  office  on  May  1,  1977.   They 
shall  serve  terms  for  the  duration  specified  in  the  alternative 
form  of  government. 

Comment:   This  new  section  postpones  the  1976  election  of  county 
officials  until  spring  of  1977  and  sets  the  date  for  election 
of  all  local  officials.   The  postponement  of  the  county  election 
is  justified  on  the  grounds  that  some  counties  may  adopt  new 
forms  at  the  general  election  in  1976  and  thus  necessitating 
another  election.   Rather  than  risk  having  to  repeat  the  elections, 
it  was  considered  desirable  to  postpone  the  1976  election  until  1°>77. 
If  a  new  form  is  adopted,  subsection  5  provides  for  the  election 
of  all  new  officials  who  are  authorized  under  the  new  form.   An 
exception  is  included  which  allows  the  county  commissioner 
elected  in  1972  under  the  1889  Constitution  to  continue  in  office 
until  the  expiration   of  his  term.   This  exception  is  required  by 
the  transition  article  of  the  1972  Constitution.   The  general 
laws  on  elections  will  control  the  conduct  of  the  ejection.   All 
officials  elected  at  the  elections  provided  for  in  this  section 
shall  take  office  on  May  2,  1977. 


16-5129.   ORGANIZATION  OF  THE  COMMISSION.   (1)  The  first  meeting 

of  a  new  commission  for  a  new  form  of  government  shall  be  held  at 

10:00  a.m.  on  May  2  ,  1977.   At  which  time  newly  elected  members  shall 

take  the  oath  of  office  prior  to  assuming  the  duties  of  office. 

(2)   If  the  terms  of  commissioners  are  to  be  overlapping,  they 

shall  draw  lots  to  establish  their  rt.spectj.vt;  ^:iiib  uf  office. 

Comment:   This  new  section  sets  the  date  and  time  of  the  first 
meeting  of  the  legislative  body  of  a  new  form  of  local  government, 
provides  for  takina  the  oath  of  of  . ;e  and  for  the  drawiny  of 
lots  if  the  terms  of  the  commissic irrs  are  to  be  staggered. 
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16-5130.   JUDICIAL  ENFORCEMENT  AND  REVIEW. 

(1)  Ten  or  more  qualified  electors  or  the  attorney  general 
shall  have  standing  to  petition  the  district  court  to  enforce  the 
provisions  of  this  Chapter. 

(2)  The  provisions  of  Title  93,  Chapter  89,  Revised  Codes  of 
Montana,  1947  (Uniform  Declaratory  Judgments  Act)  shall  apply  to  the 
adoption  of  a  charter  or  an  alternative  form  of  government.   A  petition 
for  declaratory  relief  under  Title  93,  Chapter  89,  Revised  Codes  of 
Montana  1947  may  be  brought  on  behalf  of  the  public  either  by  the 
attorney  general  or  by  ten  (10)  or  more  qualified  electors  of  the 
local  government  unit.   In  the  case  of  a  petition  by  ten  (10)  or  more 
qualified  electors,  the  attorney  general  shall  be  served  notice  of 

the  petition  and  may  intervene  as  a  party  at  any  stage  or  tne  pro- 
ceedings.  The  petitioner  may,  in  the  courts  discretion,  be  awarded 
costs  which  may  include  reasonable  attorney  fees. 

(3)  Judicial  review  to  determine  the  validity  of  the  procedures 
whereby  any  charter  or  alternative  form  of  government  is  adopted  may 
be  had  by  petition  of  ten  or  more  registered  voters  of  the  city  or 
town  brought  within  thirty  days  after  the  election  at  which  such 
charter  or  form  of  government,  revision  or  amendment  is  approved. 

If  no  petition  is  filed  within  that  period,  compliance  with  all 
the  procedures  required  by  this  act  and  the  validity  of  the  manner 
in  which  the  charter,  or  form  of  government  was  approved  shall  be 
conclusively  presumed.   It  shall  be  presumed  that  proper  proceedure 
was  followed  and  all  procedural  requirements  were  meet.   The  adoption 
of  a  charter  or  form  of  government  shall  not  be  deemed  invalid  on  ac- 
count of  any  procedural  error  or  omission  unless  it  is  shown  that 
the  error  or  omission  materially  and  substantially  affected  such 
adoption. 
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Comment:   This  section  gives  standing  to  either  ten  or  more 

electors  or  the  Attorney  General  to  seek  judicial  enforcement 

of  this  act.   It  also  makes  the  Uniform  Declaratory  Judgment 

Act  specifically  applicable  and  provides  a  thirty  day  statute 

of  limitations  on  the  commencement  of  actions  to  test  the  validity 

of  the  procedures  followed  in  adopting  a  new  form  of  government. 


16-5131.    EFFECT  OF  OTHER  LAWS.   The  procedures  established 
by  this  chapter  for  adoption  and  implementation  of  an  alternative 
form  of  government,  a  charter,  a  consolidated  government,  a  federated 
government,  a  consolidation  or  transfer  of  services,  or  a  disincor- 
poration  of  a  city  or  town  are  exclusive  and  shall  not  be  effected 
by  any  other  law,  except  the  disincorporation  of  a  city  or  town 
shall  be  governed  by  other  law  as  provided  in  this  chapter. 

Comment:   This  section  is  designed  to  prevent  any  contusion,  over 
which  laws  control  the  adoption  and  implementation  of  alternative 
forms  of  government,  of  consolidations,  or  of  other  actions 
authorized  in  this  act.   The  procedures  provided  by  this  act 
are  made  exclusive  to  avoid  confusion  with  other  procedural 
statutes  that  will  be  replaced  by  the  new  code  of  local  government 
law. 

16-5132.  LIBERAL  CONSTRUCTION.  This  act  shall  be  liberally 
construed  to  effectuate  its  purpose  of  facilitating  the  review  of 
local  government. 

Comment:   This  new  section  instructs  the  court  to  give  the  act 
a  broad  construction  in  resolving  disputes  in  order  to  facili- 
tate the  review  of  local  government  process  authorized  by  the 
1972  Constitution. 

16-5133.   SEVERABILITY  CLAUSE.   If  any  part  of  this  act 
shall  be  declared  invalid  or  unconstitutional,  it  shall  not  affect 
the  validity  of  any  other  part  of  this  act. 

Comment :   This  section  contains  the  traditional  severability 
clause  to  protect  the  integrity  of  the  bill. 
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16-5134.   IMMEDIATE  EFFECTIVE  DATE.   This  act  is  effective 
on  its  passage  and  approval. 


Comment:   This  section  provides  for  an  immediate  effective  date 
when  the  act  is  passed  by  the  legislature  and  signed  by  the 
governor.   Otherwise  the  act  would  become  effective  July  1,  1975. 
The  act  should  be  effective  as  early  as  possible  because  the 
study  commissions  will  be  operating  under  its  provisions. 


16-5135.  AUTOMATIC  REPEALER.   This  act  terminates  on  June 


30,  1977. 


Comment;   This  bill  is  temporary  legislation,  effective  only 
for  the  voter  review  of  local  government  process  required  by 
the  1972  Constitution.   A  permanent  bill  to  provide  procedures 
for  adopting  alternative  forms  of  local  government,  charter- — 
writing  procedures  and  consolidation  procedures  will  be  pro- 
posed by  the  State  Commission  on  Local  Government.   In  addi- 
tion to  provisions  for  study  commissions,  the  permanent  bill 
will  authorize  the  submission  of  alternative  forms  and  amend- 
ments to  alternative  forms  by  initiative  petition  and  by  reso- 
lution of  the  governing  body  of  a  unit  of  local  government. 
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CHAPTER  III 


PROPOSED  BILL  ON  ALTERNATIVE  FORMS  OF 
LOCAL  GOVERNMENT 


INTRODUCTION 


This  chapter  presents  and  discusses  a  proposed  bill  on  alternative 
forms  of  local  government  which  has  been  prepared  by  the  staff  to 
fulfill  the  requirements  of  Section  3(1),  Article  XI  of  the  Montana 
Constitution  which  provides  inpart: 

. . .  The  legislature  shall  provide  such  optional  or 
alternative  forms  of  government  that  each  unit  or 
combination  of  units  may  adopt,  amend,  or  abandon 
an  optional  or  alternative  form  by  a  majority  of 
those  voting  on  the  question. 

This  chapter  discusses  the  constitutional  provisions  and  present 
statutes  authorizing  alternative  forms  of  local  government,  and 
includes  a  general  explanation  of  the  proposed  bill  on  alterna- 
tive forms  of  local  government  and  a  section-by-section  explana- 
tion of  the  bill.   The  chapter  also  contains  a  list  and  a  discus- 
sion of  all  major  forms  of  local  government  which  can  be  derived 
from  the  proposed  bill.   The  proposed  bill  on  alternative  forms 
of  local  government  will  comprise  Chapter  2  of  part  3  of  the 
proposed  Title  47A  as  presented  in  Staff  Report  No.  2,  Proposed 
Outline  For  A  Code  Of  Local  Government  Laws. 

This  chapter  deals  only  with  Executive  -  Legislative  relationship 
in  the  structure  of  local  governments.   It  does  not  deal  with  the 
operation  of  local  government  legislative  bodies,  the  organization 
of  local  government  departments  and  offices  or  the  creation  and 
management  of  special  districts  and  authorities.   Although  these 
issues  are  related  to  the  question  of  local  government  structure, 
they  do  not  relate  directly  to  forms  of  local  government.   These 
subjects  will  be  considered  in  subsequent  reports  to  the  Commis- 
sion.  Neither  does  this  chapter  deal  with  the  judicial  powers 
of  local  government.   The  staff  recommends  that  a  separate  bill 
providing  for  a  uniform  state-wide  judicial  system  be  prepared. 
Since  these  judicial  provisions  will  be  uniform  and  state-wide 
they  are  not  included  in  the  proposed  bill  on  alternative  forms 
of  local  government.   At  a  subsequent  Commission  meeting  the 
staff  will  submit  a  proposed  bill  for  the  establishment  of  a 
uniform  judicial  system  to  apply  to  all  units  of  local  govern- 
ment. 

In  order  to  create  maximum  flexibility,  the  proposed  bill  uses 
a  cafeteria  approach  to  forms  of  local  government.   This  approach, 
which  was  recommended  by  the  local  government  committee  of  the 
Constitutional  Convention,  is  different  from  the  present  Montana 
systems  of  distinct  laws  establishing  distinct  alternative  forms 
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of  local  government.   While  somewhat  different,  however,  it  is 
more  rational  and  flexible.   The  proposed  bill  intentionally 
intergrates  the  sections  authorizing  alternative  forms  of  loca] 
government  and  specifically  makes  them  interdependent. 

The  casual  reader  of  present  Montana  laws  on  alternative  forms  of 
local  government  would  think  that  each  is  a  distinct  package  that 
is  complete  unto  itself,  but  any  practitioner  of  local  government 
knows  that  this  is  not  the  case.   He  knows  that  the  apparently 
distinct  laws  interact  at  many  points.   The  present  statute  on 
alternative  forms  of  county  government  and  the  strong  mayor  statute 
specifically  recognizes  their  relationship  to  other  statutes.   The, 
proposed  bill  recognizes  and  rationalizes  the  relationship  between 
the  alternative  forms  of  government  by  using  common  terminology 
and  common  provisions  where  possible. 

Finally,  the  goal  of  flexibility  is  supplimei- ted  by  a  concern  for 
clarity  and  rationality.   This  bill  will  be  used  by  laymen  and 
officials  as  well  as  lawyers.   Citizen  envol^ement  in  the  voter 
review  process  will  be  of  little  avail  if  the  provisions  of  law 
authorizing  alternative  forms  of  government  are  not  clear  enough 
for  ready  comprehension  by  laymen. 


THE  1972  CONSTITUTION  AND  PRESENT  STATUTES  ON 
ALTERNATIVE  FORMS  OF  LOCAL  GOVERNMENT 


GOALS  OF  THE  LOCAL  GOVERNMENT  ARTICLE 


The  introduction  to  the  Local  Government  Committee  Proposal  of 
the  1972  Constitutional  Convention  described  the  goals  of  the 
new  local  government  article  of  the  1972  Constitution  in  the 
following  manner: 

"Flexibility"  and  "accountability"  best  describe  the 
goals  embodied  in  the  proposal  of  the  Local  Government 
Committee. 

The  proposal  aims  at  creating  the  widest  possible  array 
of  local  government  forms  so  that  local  structure  may 
be  tailored  to  local  needs.... At  the  same  time,  the 
proposal  requires  accountability  from  local  government 
units.   Each  new  form  of  government  authorized  under 
the  proposal  would  require  the  approval  of  local  voters 
before  it  could  be  implemented. ...  Although  the  proposal 
would  not  force  Montanans  to  change  their  local  govern- 
ments, it  would  force  them  to  closely  examine  the  local 
units  with  an  eye  toward  improving  them.... 

But  the  real  "news"  in  the  proposal  is  its  incorporation 
of  new  devices  to  make  local  governments  more  responsive 
and  responsible.   Totally  new  provisions  are  added  allow- 
ing local  citizens  to  design  their  own  form  of  local 
government,  to  increase  local  authority  and  responsibil- 
ity and  to  end  needless  duplication  of  local  services. 

The  Local  Government  Committee  did  not  set  out  to  replace 
the  thinking  of  1889  with  that  of  1972.   Rather,  it  at- 
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tempted  to  replace  the  thinking  of  1889  with  a  broad 
framework  that  would  allow  implementation  of  the  thinking 
of  1990,  2010,  and  2072,  as  well  as  that  of  1972.   The 
committee  believes  this  proposal  creates  that  framework. 
[Montana,  Constitutional  Convention.   Local  Government 
Committee  Proposal  (Helena,  1972),  p. 7] 

Implementation  of  the  Goals  of  the  Convention 

This  report  contains  recommendations  for  legislative  implementa- 
tion of  both  the  broad  goals  of  the  Convention  with  regard  to 
local  government  and  the  specific  mandate  that  the  legislature 
provide  for  a  broad  range  of  alternative  forms  of  government.  The 
mandate  for  legislative  action  to  authorize  alternative  forms  of 
government  compliments  the  required  voter  review  process  of  local 
government. 

The  success  of  the  voter  review  process,  in  part,  will  depend  on 
the  legislative  action  in  authorizing  a  broad  range  of  alternative 
forms  of  government  for  local  study  commissions  and  local  voters 
to  consider.   Success  of  the  voter  review  procedure  will  also 
depend,  in  part,  on  the  clarity  of  the  statutes  authorizing  al- 
ternative forms  of  local  government. 

Clarity,  simplicity  and  a  rational  arrangement  of  alternative 
forms  of  government  will  facilitate  the  work  of  the  study  commis- 
sions in  choosing  an  alternative  form  of  government  for  submission 
to  the  voters.  It  will  also  facilitate  public  debate  and  under- 
standing of  the  options  available. 

The  present  statutes  authorizing  alternative  forms  of  city,  town, 
county  and  consolidated  governments  are  unnecessarily  complex 
and  confusing.   Some  of  the  current  provisions  dealing  with  struc- 
ture  are  so  ambiguous  that  they  defy  interpretation  and  many 
local  government  practices  are  governed  by  tradition  rather  than 
statutory  provision. 

The  sections  relating  to  the  structure  of  local  government  are 
scattered  widely  through  the  codes.   Even  when  there  is  some  sem- 
blance of  order,  extraneous  matter  often  intervenes.   This  often 
makes  it  impossible  to  determine  without  either  legislative  or 
judicial  intervention,  whether  a  particular  section  applies  only 
to  certain  alternative  forms  of  government  or  to  all  forms  of 
local  governments.   Finally,  numerous  sections  are  duplicative,  in- 
consistent or  both. 

The  present  conglomeration  of  statutes  authorizing  local  govern- 
ment forms  of  government  handicap  the  officials  who  must  work  with 
them  on  a  daily  basis.   Left  unchanged,  they  will  frustrate  and 
complicate  the  local  government  study  commissions  in  choosing  an 
alternative  form  to  submit  to  the  voters. 

The  present  statutes  on  structure  almost  defy  classification  or 
comprehension  by  either  practicing  local  government  officials  or 
careful  students  of  Montana  local  government. 

The  replacement  of  the  present  tangle   of  relationships  between 
the  various  sections  related  to  local  government  structure  will 
facilitate  the  voter  review  process,  citizen  understanding  of 
government  and  management  of  local  governments  by  elected  local 

officials . 
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CONSTITUTIONAL  PROVISIONS  MANDATING  ALTERNATIVE 
FORMS  OF  LOCAL  GOVERNMENT 


This  report  recommends  legislation  to  implement  the  following 
language  from  Article  XI,  Section  3,  which  provides  in  part: 

The  legislature  shall  provide  such  optional  or  al- 
ternative forms  of  government  that  each  unit  or  com- 
bination of  units  may  adopt,  amend,  or  abandon  an 
optional  or  alternative  form  by  a  majority  of  those 
voting  on  the  question.   (2)   One  optional  form  of 
county  government  includes,  but  is  not  limited  to, 
the  election  of  three  county  commissioners,  a  clerk, 
and  recorder,  a  clerk  of  district  court,  a  county 
attorney,  a  sheriff,  a  treasurer,  a  surveyor,  a 
county  superintendent  of  schools,  an  assessor,  a 
compensation  of  those  offices  shall  be  provided  by  law. 
The  Board  of  county  commissioners  may  consolidate 
two  or  more  such  offices.   The  Boards  of  two  or  more 
counties  may  provide  for  a  joint  office  and  for  the 
election  of  one  official  to  perform  the  duties  of 
any  such  office  in  those  counties. 

The  Constitutional  Convention  required  its  committees  to  prepare 
comments  on  each  proposed  section  for  inclusion  in  the  Constitu- 
tion to  establish  the  intent  of  the  committee  and  the  Convention  for 
future  reference  by  the  legislature  and  judiciary  in  interpretat- 
ing  the  new  constitution. 

The  formal  comments  of  the  Constitutional  Convention's  Committee 
on  Local  Government,  which  relate  to  Article  XI,  Section  3, 
Montana  Constitution  (1972)  are  reproduced  below: 

Section  3  aims  at  allowing  the  legislature  to  provide 
the  broadest  possible  range  of  forms  of  local  govern- 
ment for  counties,  cities,  towns  and  other  local 
government  units,  including  consolidated  forms.  Vir- 
tually every  national  and  state  authority  on  local 
government  urges  such  flexibility;   indeed,  the  Mont- 
ana Constitution  (Article  XVI,  Section  7)  already 
gives  the  legislature  broad  powers  to  provide  "any 
plan,  kind,  manner  or  form"  of  local  government. 

The  intent  of  Section  3  is  to  offer  just  as  broad  free- 
dom to  the  legislature  to  provide  various  forms  of  local 
government  as  is  allowed  under  the  present  Section  7. 
Because  of  that  intent,  the  committee  considered  re- 
taining the  present  language  of  Section  7;  this  idea 
eventually  was  rejected  because  the  present  wording 
is  unclear  and  confusing.   It  is  hoped  that  Section 
3's  straightforward  direction  to  the  legislature  to 
provide  optional  and  alternative  forms  of  government 
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will  result  in  a  greatly  expanded  offering  to  the  local 
government  units  in  Montana. 

The  possibilities  that  could  be  provided  under  Section 
3  are  great.   At  present,  only  three  forms  of  city 
government  (mayor-council,  commission,  and  commission- 
manager)  ;  two  forms  of  county  government  (the  tradition- 
al form  and  county  manager) ,  and  one  general  form  of 
city-county  consolidation  are  authorized  by  statute  in 
Montana.   Other  states  offer  considerably  more  alterna- 
tives.  New  Jersey,  for  example,  employs  what  has  been 
called  the  "cafeteria-style"  form  of  local  government 
options,  under  which  a  local  unit  may  choose  different 
alternatives  within  a  form  of  government  offered  by  the 
legislature.   Section  3  was  drafted  to  allow  such  a 
flexible  "cafeteria"  in  Montana,  too.   Thus,  the  legis- 
lature could  offer  the  mayor-council  form  of  government 
but  leave  to  the  locality  the  question  of  whether  to 
elect  or  appoint  a  city  treasurer,  police  judge  and 
other  city  officers.   In  this  regard,  it  should  be  noted 
that  Section  3  specifically  directs  the  legislature  to 
provide  forms  of  government  which  can  be  amended,  as 
well  as  adopted  and  abandoned,  by  a  vote  of  the  local 
residents. 

Section  3  provides  the  legislature  with  authority  to 
meet  the  rapidly  shifting  governmental  needs  of  vastly 
different  units  of  local  government.   For  example,  the 
legislature  under  Section  3  could  provide  streamlined 
forms  of  county  government  specially  suited  for  areas 
in  which  population  is  dwindling  and  a  variety  of  forms 
of  consolidated  government  for  areas  where  virtually 
all  of  a  county's  population  is  urban. 

Section  3  clearly  states  that  any  optional  or  alterna- 
tive plan  will  go  into  effect  on  a  local  level  only 
after  it  has  been  approved  by  the  voters.   The  legis- 
lature is  directed  to  offer  choices  of  government 
structure  for  local  government  units;  the  voters  of 
those  units  have  the  final  control  over  what  type  of 
structure  they  select. . . . 

Section  3  provides  that  one  form  of  optional  govern- 
ment available  to  counties  shall  be  what  might  be 
called  the  "traditional  form" — that  structure  now 
used  in  55  of  the  state's  56  counties.   This  form  of 
government—including  13  elected  of f icials--has  been 
spelled  out  in  Montana's  Constitution  since  1889. 
Similar  forms  receive  constitutional  recognition  in 
most  other  states. 

The  question  facing  the  Local  Government  Committee  was 
whether  to  continue  the  present  constitutional  em- 
phasis on  the  "traditional"  form  of  county  government 
or  to  eliminate  any  constitutional  mention  of  the 
"traditional"  form.   The  committee  believes  its  solu- 
tion to  the  problem  is  both  wise  and  workable. 
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Section  3  emphasizes  the  legislature's  broad  power  to 
offer  optional  and  alternative  forms  of  government, 
subject  to  local  voter  approval.   But  it  provides  that 
one  of  those  optional  forms  must  be  the  "traditional" 
form  of  county  government.   In  other  words,  Section  3 
assures  the  people  that  they  may,  if  they  wish,  cont- 
inue to  operate  under  their  present  county  government 
structure,  while  at  the  same  time  encouraging  counties 
to  adapt  their  government  structure  to  local  needs. 
Under  Section  3,  the  "traditional"  structure  of  county 
government  might  best  be  described  as  an  "assured 
option. " 

And  Section  3  builds  flexibility  even  within  the  "trad- 
itional" option.   That  is  accomplished  in  two  ways: 

— The  Board  of  County  Commissioners  is  empowered  to 
consolidate  offices  within  a  county.   This  power  already 
is  contained  in  the  present  Constitution  (Article  XVI, 
Section  5)  and  has  received  limited  application,  most 
notably  in  the  frequent  combination  of  the  offices  of 
sheriff  and  coroner. 

— The  Boards  of  County  Commissioners  of  two  or  more 
counties  are  authorized  to  provide  for  a  multicounty 
office.   For  example,  the  commissioners  of  three 
sparsely  populated  counties  might  agree  to  elect  one 
coroner  to  serve  all  three  counties. 

The  offices  of  county  attorney  and  clerk  of  district 
court,  also  mentioned  in  the  proposed  judicial  article, 
are  enumerated  in  Section  3  for  the  express  purpose  of 
making  the  offices  eligible  for  inter-county  and 
multicounty  consolidation.   The  Local  Government  Com- 
mittee strongly  recommends  that  the  judicial  article 
be  worded  so  as  not  to  foreclose  the  possible  con- 
solidation of  these  two  offices  with  others  as  pro- 
vided under  Section  3. 

Eliminated  from  the  provision  for  the  "traditional" 
plan  are  the  present  complicated  provisions  for  over- 
lapping terras,  procedures  by  which  county  offices  may 
be  consolidated  and  the  method  of  filling  vacancies 
in  county  offices.   If  needed,  these  procedures  may 
be  outlined  by  law.   More  specifically,  it  is  the  in- 
tent of  the  committee  that  the  language  allowing  the 
legislature  to  set  qualifications  for  the  county  com- 
missioners should  allow  the  election  of  commissioners 
from  districts,  as  is  now  the  case. 

Section  3  omits  the  present  prohibition  against  county 
treasurers  succeeding  themselves  in  office. 
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The  committee  believes  it  is  clear  that  the  provisions 
of  Section  3  concerning  a  majority  vote  on  a  new  form 
of  government  in  no  way  will  weaken  Section  2,  which 
requires  a  majority  vote  in  each  county  affected  when 
county  boundaries  or  county  seats  are  changed.   If  a 
new  plan  of  government  involves  two  or  more  counties 
to  the  extent  that  they  would  be  consolidated,  it  is 
the  intent  of  the  Local  Government  Committee  that 
Section  2  would  control,  and  a  majority  vote  in  each 
county  would  be  required.   It  should  be  noted  that 
the  present  Constitution  (Article  XVI,  Sections  7  and 
8)  also  contains  different  majority  requirements  for 
form  of  government  (Section  7)  and  boundary  changes 
(Section  8).   [Montana,  Constitutional  Convention. 
Local  Government  Committee  Proposal  (Helena,  1972) , 
pp.  13-17] 
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CURRENT  STATUTES  AUTHORIZING  ALTERNATIVE  FORMS 
OF  LOCAL  GOVERNMENT 


Current  statutes  authorize  four  distinct  types  of  city  and  town 
governments,  four  distinct  types  of  county  government  and  one  form 
of  consolidated  city-county  government.   The  common  although  not 
necessarily  statutary  name  of  each  form  presently  authorized  is 
set  out  below  with  the  most  relevant  citation. 

Cities  and  Town  Alternative  Forms 

Strong  Mayor  Form 

Section  11-802.1  R.C.M.  1947 

Mayor-Council  Form 

Chapters  7  and  8,  Title  11   R.C.M.  1947 

Commission  Form 

Chapter  31,  Title  11   R.C.M.  1947 

Commission-Manager  Form 

Chapters  32,  33,  Title  11   R.C.M.  1947 

County  Alternative  Forms 

Elected  County  Official  Form 

Chapter  50,  Title  16   R.C.M.  1947 

County  Commissioner  Form 

Chapter  50,  Title  16   R.C.M.  1947 

Manager  Form 

Chapter  50,  Title  16   R.C.M.  1947 

Elected  County  Executive  Form 

Chapter  50,  Title  16   R.C.M.  1947 

Consolidated  City-County  Form 

Consolidated  City-County-Commissioner  Manager  Form 
Chapters34,  35,  Title  11   R.C.M.  1947 

The  Governor's  Discussion  Paper  on  Local  Government  summarized 
the  impact  of  the  1972  Constitution  on  the  existing  local  govern- 
ment form  laws  and  the  preliminary  response  of  the  1973  Legislature 
to  the  constitutional  mandate  to  authorize  alternative  forms  of 
government.   The  comments  from  the  Governor's  paper  are  set  out 
below: 

Under  Montana's  old  Constitution,  local  government 
structure  was  dictated  by  state  law.   Counties  could 
choose  between  two  forms  of  government.   One  of  these 
forms,  spelled  out  in  the  1889  Constitution,  specifies 
that  counties  are  to  be  governed  by  three  elected 
county  commissioners  and  the  following  elected  countv 
officials:   attorney,  sheriff,  treasurer,  clerk  and 
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recorder,  surveyor,  clerk  of  court,  assessor,  superin- 
tendent of  schools,  coroner,  public  administrator,  and, 
in  the  larger  counties,  an  auditor.   Fifty-five  of  the 
56  counties  now  operate  under  this  structure,  although 
several  of  them  have  consolidate  some  of  the  offices. 

The  one  alternative  form  of  county  government  authorized 
by  the  Legislature  before  1973  was  the  county  manager 
form.   Only  Petroleum  County  has  adopted  this  alternative 
which  provided  for  the  election  of  three  county  commis- 
sioners who  appoint  a  county  manager.   The  county  manager 
hires  and  supervises  the  other  county  officers. 

Operating  under  the  1889  Constitution,  the  Legislature 
authorized  three  forms  of  municipal  government.   The 
mayor-council  form,  used  by  123  of  the  state's  126 
cities  and  towns,  has  an  elected  mayor,  an  elected  coun- 
cil of  from  two  to  20  members,  a  treasurer  and  a  police 
judge,  who  are  either  elected  or  appointed,  depending 
upon  the  municipality's  population.   The  mayor  appoints 
other  city  officials. 

Three  Montana  cities  (Bozeman,  Helena  and  Great  Falls) 
now  operate  under  a  second  form  of  city  government  author- 
ized by  the  Legislature.   This  is  the  city-manager  form, 
under  which  voters  elect  a  commission  of  three  or  five 
members;  the  commissioners  hire  a  city  manager  and  appoint 
several  other  officials,  but  most  officials  are  appointed 
by  the  manager. 

A  third  form  of  city  government  authorized  by  the  Legis- 
lature, the  commission  form,  is  not  now  in  use  in  Montana, 
although  at  least  two  cities  (Helena  and  Missoula)  have 
used  it  in  the  past.   Under  the  commission  form,  three  or 
five  commissioners  are  elected.   The  commissioners  serve 
as  the  policy-making  body  (assuming  the  functions  of  the 
city  council)  and  also  as  the  administrative  head  of  the 
government  (the  role  played  by  the  mayor  or  manager  in 
the  other  forms) . 

The  Legislature  in  1923  provided  a  combined  form  of  city- 
county  government  which  has  never  been  used.   Under  the 
city-county  consolidation  law,  separate  city  and  county 
governments  in  an  area  combine  and  are  headed  by  an  elected 
board  of  three  to  seven  commissioners  who  appoint  several 
other  officials  including  a  county  manager.   The  manager 
is  responsible  for  day-to-day  operations  of  the  consoli- 
dated government  and  appoints  most  city-county  officials. 

Thus,  prior  to  1973,  two  forms  of  county  government, 
three  forms  of  city  government  and  one  form  of  consoli- 
dated government  were  available  to  local  residents  of  the 
56  counties  and  126  municipalities.   The  1973  Legislature 
broadened  this  choice  by  authorizing  new  county  executive 
and  commissioner  forms  of  county  government  and  by  re- 
working the  two  forms  previously  offered.   The  new  county 


•67- 


executive  form  calls  for  three  or  five  elected  com- 
missioners and  an  elected  county  executive.   The  ex- 
ecutive, whose  position  is  similar  to  that  of  a  city 
mayor,  appoints  other  county  officials  with  the  com- 
missioners' approval.   Under  the  commissioner  form 
authorized  in  1973,  three  or  five  commissioners  are 
elected.   They  appoint  all  other  county  officials. 

The  1973  Legislature  also  authorized  a  new  variation 
of  the  mayor-council  form  of  municipal  government. 
Called  the  "  strong  mayor  form,"  this  variation  gives 
the  mayor  more  authority  over  municipal  affairs  than 
he  has  in  the  traditional  Montana  mayor-council  form 
of  municipal  government. 

Despite  the  commendable  action  of  the  1973  Legislature 
in  expanding  forms  of  government  available  to  Montana 
counties,  cities  and  towns,  more  work  is  required. 
Some  of  the  alternative  forms  are  obscure.   Unclear 
wording  exists  in  some  of  the  new  forms  authorized  in 
1973.   Some  think  more  alternatives  should  be  provided. 
Some  areas  in  the  state  might  be  interested  in  city- 
county  consolidation,  for  example,  but  may  not  want  the 
one  form  of  city-county  consolidation  now  authorized  by 
state  law.   Other  areas  might  want  a  streamlined  form  of 
county  government  with  only  the  commissioners,  sheriff 
and  county  attorney  elected.   Greater  flexibility  in  the 
alternative  forms  could  allow  amendments  to  meet  local 
desires.   [Thomas  L.  Judge,  "Modernizing  Local  Government: 
Why  It  Cannot  Wait."   Modernizing  Local  Government, 
Cooperative  Extension  Service  (Bozeman,  1974),  p.  1.] 
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SUMMARY  OF  EXISTING  ALTERNATIVE  FORMS 


County  Alternative  Forms 

A  report  of  the  Bureau  of  Government  Research  was  more  specific 
in  its  criticism  of  the  19  73  law  on  alternative  forms  of  county 
government.   The  Bureau's  comments  are  reproduced  below: 

Action  by  the  1973  legislature  increased  both  the  number 
of  alternative  forms  of  county  government  and  the  con- 
fusion surrounding  them.   Chapter  123  of  Montana  Session 
Laws  of  19  73  did  several  things: 

1)  It  provided  four  optional  forms  of  county  government 
—  the  elected  county  official  form  (similar  to  the 
1889  "traditional"  form) ,  the  county  commissioner 
form,  the  manager  form  and  the  elected  executive  form. 

2)  It  repealed  the  old  county  manager  law  under  which 
Petroleum  County  has  operated  since  1942.   In  doing 
so,  it  left  the  manager  form  of  government  in  Petro- 
leum County  in  a  questionable  legal  status.   The  old 
county  manager  form  had  been  instituted  in  Petroleum 
County  with  the  approval  of  the  voters;  the  law  author- 
izing that  specific  form  has  now  been  repealed,  how- 
ever.  In  its  place  is  a  law  authorizing  four  new 
alternative  forms,  including  a  countv  manager  form 
somewhat  different  from  that  approved  originally  by 
Petroleum  County  voters  in  1942.   The  new  law  appears 
to  provide  no  method  by  which  Petroleum  County  auto- 
matically transfers  from  the  old  county  manager  form 

to  the  new  county  manager  form;  in  fact,  the  197  3  law 
provides  that  the  new  forms  may  be  adopted  locally 
only  with  the  approval  of  county  voters.   In  short, 
the  county  manager  form  under  which  Petroleum  County 
has  operated  for  31  years  has  been  repealed,  and 
Petroleum  County  residents  have  not  voted  to  adopt  the 
new  county  manager  form  provided  by  the  1973  legislature. 
(There  are  no  indications  that  Petroleum  County  officials 
--  or  anyone  else  --  is  particularly  concerned  about 
this  problem.   The  county  manager  form  simply  continues 
to  operate  there,  apparently  under  the  1973  law.) 

3)  The  1973  law  left  the  specific  "traditional"  form  of 
government  (under  which  55  of  the  56  counties  operate) 
in  a  state  of  limbo.   As  noted  earlier,  this  form  orig- 
inally was  spelled  out  in  the  1889  Constitution,  and 
the  specifics  were  repeated  in  statutory  law.   However, 
the  adoption  of  the  1972  Constitution  wiped  out  the  1889 
constitution  provisions,  and  the  1973  legislature,  in 
Chapter  12  3,  repealed  or  amended  several  key  statutory 
provisions  for  the  original  "traditional"  form.   However, 
the  outlines  of  that  form  are  still  found  in  state  law, 
apart  from  the  four  optional  forms  authorized  in  Chapter 
12  3. 
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The  major  question  is  this:   Under  what  authority  are 
the  55  counties  now  operating?   There  are  two  possible 
interpretations:   a.   They  continue  to  operate  under 
the  old  1889  "traditional"  form.   If  so,  numerous  prob- 
lems arise;  for  example,  there  no  longer  is  any  provi- 
sion (either  statutory  or  constitutional)  for  the  terms 
of  office  or  election  by  districts  of  county  commissioners, 
b.   They  now  operate  under  the  new  1973  "traditional" 
form,  as  detailed  in  Chapter  123.   But  Chapter  123  appears 
to  provide  for  no  such  automatic  transition  and,  in  fact, 
suggests  that  a  county  may  operate  under  it  only  after 
a  vote  of  county  residents. 

Either  a  change  in  the  law  or  a  court  judgment  is  nec- 
essary to  clarify  exactly  what  statutory  framework  the 
existing  county  manager  and  "traditional"  form  counties 
are  now  operating. 

Apart  from  the  question  of  the  effect  of  the  1973  optional  forms 
law  on  existing  governments,  however,  the  new  law  does  provide 
much  needed  flexibility  in  county  government  forms.  Impetus  for 
adopting  one  of  the  four  optional  forms  may  come  either  from  the 
board  of  county  commissioners  or  from  local  citizens.  No  new 
form  may  be  adopted  without  approval  of  a  majority  of  the  county 
voters  voting  on  the  question. 

For  all  four  forms,  the  1973  law  provides  for  an  elected  board 
of  county  commissioners  that,  depending  on  local  wishes,  may  have 
either  three  or  five  members,  elected  either  at  larqe  or  bv  dis- 
trict.  The  similarity  among  the  forms  ends  there,  however.   The 
unique  features  of  each  form  are  as  follows: 

1)  County  commissioner  form.   Under  this  option,  just  the 
commissioners  would  be  elected.   The  commissioners  would 
appoint  and  fix  the  salaries  of  all  other  county  offi- 
cials, who  would  be  appointed  with  regard  to  merit. 

Commissioners  are  given  broad  authority  to  design  the 
administrative  units  of  county  government  and  to  assign 
powers  and  duties  among  the  units. 

2)  Manager  form.   Under  the  manager  option,  the  commissioners 
would  appoint  a  manager  to  be  administrative  head  of  county 
government.   The  manager  may  be  a  person  selected  "with 
regard  to  merit  only, "  in  which  case  he  would  not  have  to 
be  a  county  resident.   Or  commissioners  could  elevate  the 
chairman  of  the  board  of  commissioners  or  any  other  county 
official  to  manager  statue.   In  any  case,  no  county  offi- 
cial --  except  the  commissioners  —  would  be  elected; 
rather,  the  other  officials  would  be  appointed  by  the  man- 
ager, with  the  approval  of  the  commissioners. 

3)  Elected  officials  form.   Similar  to  the  1889  "traditional" 
system  now  operating  in  55  counties,  the  elected  officials 
form  calls  for  election  of  clerk  and  recorder,  clerk  of 
district  court,  county  attorney,  sheriff,  treasurer,  sur- 
veyor, county  superintendent  of  schools,  assessor,  auditor, 
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coroner,  and  public  administrator  in  addition  to  the 
commissioners.  Commissioners  are  given  authority  to 
combine  two  or  more  of  the  elective  offices. 

4)   Elected  county  executive.   The  option  calls  for  a  county 
executive  elected  at  large  who  would  act  in  an  executive- 
administrative  capacity.   The  executive  would  have  all 
powers  that  a  county  manager  would  have;  in  addition,  the 
executive  could  veto  any  ordinance  or  resolution  adopted 
by  the  commissioners.   In  short,  the  elected  county  exec- 
utive system  is  similar  to  the  mayor-council  system  now 
in  effect  in  most  Montana  cities  and  towns.   Legislative 
duties  are  given  to  the  commissioners;  executive-adminis- 
trative duties  are  given  to  the  executive  who,  in  effect, 
is  the  county  mayor. 

In  general,  Chapter  12  3  is  a  substantial  step  toward  providing 
sufficient  alternative  forms  of  county  government.   But  problems 
in  draftmanship  mar  the  effort.   In  addition  to  the  problems  alreadv 
noted,  several  other  areas  in  the  new  law  create  problems  and  con- 
fusion.  The  following  are  only  examples: 

1)  Although  the  law  provides  for  either  three  or  five  commis- 
sioners elected  either  at  large  or  by  district,  it  pro- 
vides no  means  to  assure  that  the  petition  calling  for  a 
vote  on  the  alternative  form  or  the  ballot  itself  will 
reflect  the  number  or  manner  of  election  of  commissioners. 

2)  The  law  provides  commissioners  may  be  elected  by  districts 
but  does  no  specify  whether  these  are  residency  districts 
or  actual  election  districts.   In  other  words,  is  the  in- 
tent that  commissioners  must  live  in  a  district  but  be 
elected  by  all  county  voters?   Or  is  the  intent  that  a 
commissioner  must  live  in  a  specific  district  and  be  elected 
only  by  the  voters  of  that  district? 

3)  No  term  of  office  is  specified  for  the  elected  county 
executive. 

4)  None  of  the  four  forms  meets  the  precise  requirements  for 
the  "traditional"  government  form  mandated  as  an  alterna- 
tive by  the  constitution. 

5)  The  law  provides  that  either  a  county  manager  or  county 
executive  has  the  power  to  hire  other  officials  with  the 
approval  of  the  commissioners.   But  it  does  not  specify 
the  extent  of  the  manager's  or  executive's  power  to  fire. 

6)  Section  14,  Subsection  13  states  that  commissioners  mav 
"by  ordinance  or  resolution  make  any  rule,  or  act  in  any 
manner  provided  by  general  law."   At  least  one  legislator, 
Rep.  George  Turman,  believes  this  was  an  attempt  to  extend 
legislative  powers  to  counties.   It  is  doubtful  that  leg- 
islative authority  can  be  extended  in  such  a  broad  manner. 

In  addition  to  those  four  alternative  forms,  a  fifth —  city- 
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county  consolidation--still  lurks  in  the  codes.   First  passed  in 
1923  and  amended  only  slightly  since,  the  consolidation  law  pro- 
vides for  a  system  under  which  a  single  city-county  government 
would  replace  present  separate  county  and  city  governments  in  a 
given  county. 

The  single  government,  which  would  exercise  both  county  and  city 
powers,  would  be  governed  by  a  board  of  elected  commissioners  of 
from  three  to  seven  members.   The  commission  would  hire  a  manager, 
an  attorney,  a  county  superintendent  of  schools  and  a  police  judge. 
The  manager,  who  would  serve  at  the  commission's  pleasure,  would 
be  the  administrative  officer  and  would  hire  all  other  employees. 

Probably  the  main  defect  of  the  192  3  law  is  that  it  badly  needs 
updating.   Virtually  every  recent  legislative  session  has  attempted 
to  do  just  that  but  often  has  become  bogged  down  because  of  the 
explosiveness  of  the  issue  in  the  Butte-Silver  Bow  County  area. 

Other  considerations  regarding  consolidation  that  need  to  be  ad- 
dressed include:   what  types  of  consolidated  forms  are  theoretically 
possible  and  which  types  are  related  to  what  kinds  of  problems, 
i.e.  functional  or  territorial  mergers,  full  or  partial  consolida- 
tions?  What  are  the  political  variables  associated  with  the 
possibility  of  consolidation  and  with  the  probability  of  its  suc- 
cess?  How  important  are  these  in  Montana?   [Montana.  University 
of  Montana,  Bureau  of  Government  Research,  "Voter  Review  of  Local 
Government  Forms"   SA-73101;  Interim  Progress  Report  [Unpublished 
Report]   (Missoula,  1974),  pp.  5-8.] 

City  and  Town  Alternative  Forms 

The  report:   Local  Government  prepared  for  the  Constitutional  Con- 
vention summarized  the  three  forms  of  city  and  town  government 
authorized  prior  to  1973.   The  summary  is  reprinted  below: 

The  Mayor-Council  Form 

The  1895  general  incorporation  law  mentioned  earlier  provides  for 
the  mayor-council  or  aldermanic  form  of  government  for  Montana. 
Each  municipality  adopting  this  form  elects  a  mayor  and  divides 
itself  into  from  one  to  ten  wards,  depending  on  the  size  of  the 
municipality.   Two  aldermen  are  elected  from  each  ward;  thus,  the 
size  of  the  council  may  vary  from  two  to  twenty  members.   The 
wards  within  a  municipality  are  to  be  as  nearly  equal  in  popula- 
tion as  possible.... 

Cities  operating  under  the  aldermanic  form  of  government  must 
elect  a  treasurer  and  a  police  judge;  towns  may  appoint  a  justice 
of  the  peace  to  act  as  police  judge.   Other  city  officials  are 
appointed  by  the  mayor  with  confirmation  by  the  council  required. 
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The  mayor's  broad  appointment  power  and  his  relatively  strong 
veto  power  strengthen  considerably  his  role  as  chief  executive 
of  the  city  under  the  Montana  plan;  on  the  other  hand,  competition 
from  semi-independent  city  boards  and  commissions  and  the  lack  of 
a  stated  responsibility  to  prepare  the  budget  tend  to  weaken  the 
mayor's  hands.   For  that  reason,  the  state's  aldermanic  form  of 
government  has  been  called  "a  compromise  between  a  very  weak  mayor 
and  the  strong  mayor  plan  of  municipal  government;"  the  balance  of 
power  varies  from  community  to  community,  depending  upon  the  trad- 
ition and  personalities  involved. 

At  present,  124  of  Montana's  126  active  municipalities  have  the 
mayor-council  form  of  government.   Under  state  law,  any  new  mun- 
icipality that  incorporates  automatically  comes  under  the  mayor- 
council  plan. 

The  mayor-council  form  also  is  predominant  nationally,  with 
specifics  of  the  plan  varying  greatly  from  community  to  community. 
Commentators  generally  are  critical  of  the  plan  if  the  mayor  lacks 
power;  such  "weak  mayor"  plans  are  products  of  Jacksonian  democ- 
racy, reflecting  "the  spirit  of  the  frontier,  with  a  skepticism 
both  of  politicians  and  of  government  itself."   Because  of  the 
mayor's  lack  of  power,  the  council,  which  may  vary  greatly  in 
number  of  members,  is  both  a  legislative  and  executive  organiza- 
tion.  The  weak  mayor  form,  characterized  by  a  large  number  of 
elected  officials,  has  been  called  "thoroughly  inadequate."  One 
observer  has  noted: 

[The]  literature  and  forces  of  municipal  reform  are 
practically  unanimous  in  condemning  the  weak  mayor- 
council  pattern  for  confusing  the  voter  by  diffusing 
the  executive  power  and  for  inviting  corruption  by 
stripping  those  in  nominal  authority  of  the  powers 
necessary  to  insure  public  accountability  and  policy 
direction. 

On  the  other  hand,  the  mayor-council  plan  with  a  strong  mayor  has 
fared  considerably  better  at  the  hands  of  the  critics,  largely 
because  it  provides  for  the  single  responsible  executive  lacking 
in  the  weak  mayor  forms.   With  its  clear  separation  of  executive 
and  legislative  power,  the  strong  mayor  system  shares  both  the 
advantages  and  disadvantages  of  the  national  government  system. 
One  of  the  disadvantages—requiring  that  the  mayor  be  both  a 
successful  politician  and  a  good  administrator — can  be  mitigated, 
some  believe,  by  provision  for  a  chief  administrative  officer. 
The  problem,  however,  is  that  "the  typical  politician-mayor  is  not 
always  willing  to  choose  professional  deputies." 

As  noted  earlier,  the  mayor-council  plan  provided  by  the  Montana 
legislature  is  somewhat  of  a  compromise  between  the  weak  and  strong 
mayor  forms.   And  Montana  municipalities  unhappy  with  the  mayor- 
council  form  may  adopt  either  the  commission  or  commission-manager 

form. 
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The  Commission-Manager  Form 

The  legislature  in  1917  authorized  any  municipality  to  adopt  the 
commission-manager  form  of  government.   Bozeman  adopted  such  a 
plan  in  1921;  Helena  followed  suit  in  1953.   Missoula  also  exper- 
imented with  the  city  manager  form  of  government  from  1954  to 
1958,  before  switching  to  the  mayor-council  form. 

Under  the  Montana  commission-manager  form  of  government,  a  munic- 
ipality is  governed  by  a  commission  of  three  or  five  members 
elected  at  large....   One  of  the  commissioners  also  serves  as  mayor, 
a  largely  ceremonial  post  under  the  Montana  plan. 

The  commission  hires  a  manager,  who  has  broad  administrative  and 
somewhat  limited  executive  powers.   The  commission  appoints  a 
clerk  and  a  police  judge,  but  the  responsibility  for  naming  dir- 
ectors of  various  departments  rests  with  the  manager. 

In  addition  to  its  added  power  of  hiring  a  manager,  the  commission 
serves  the  same  general  legislative  function  as  does  the  council 
in  the  mayor-council  form  of  government. 

Nationally,  the  commission-manager  (or  council-manager)  form  of 
municipal  government  is  growing  in  popularity.   The  council  sets 
the  policy,  and  an  administrator,  often  a  professional  trained  in 
the  field,  carries  it  out.   The  National  Municipal  League,  which 
endorses  the  plan,  claims  it  generally  has  resulted  in  "increased 
efficiency,  better  public  services  and  easier  voter  control  of 
government  at  the  polls."   On  the  other  hand,  supporters  of  the 
Jacksonian  concept  of  democaacy  label  the  commission-manager  form 
"dictatorial:  or  "un-American"  because  the  manager  is  appointed, 
not  elected.   Charles  R.  Adrian  believes  that  "a  more  valid 
criticism"  of  the  plan  centers  around  the  lack  of  competence  of 
some  of  the  managers. 

The  Commission  Form 

The  third  form  of  government  offered  to  Montana  municipalities  is 
the  commission  plan.   Approved  by  the  legislature  in  1911,  the 
form  of  government  is  available  to  cities,  but  not  to  towns  in 
Montana.   No  Montana  city  now  uses  the  commission  form,  although 
Missoula  used  it  from  1911  to  1954  and  Helena  from  1915  to  1953. 

A  mayor  and  from  two  to  four  council  men  are  elected  at  large 
under  the  plan;  the  legislative  and  executive  functions  of  the 
city  are  combined  in  the  commission,  of  which  the  councilmen  and 
mayor  are  members.   Each  of  them  heads  a  major  department  within 
city  government;  sitting  as  a  council,  they  appoint  the  various 
other  city  officials,  including  police  judge  and  city  treasurer.... 


-74- 


The  commission  form,  which  originated  as  an  emergency  solution 
when  a  hurricane  nearly  destroyed  Galveston,  Texas  in  1900,  is 
falling  out  of  favor  rapidly  nationally.   Although  it  provides  a 
short  ballot  (usually  just  five  commissioners) ,  critics  attack 
the  plan  for  its  lack  of  an  executive,  its  combination  of  policy- 
making and  administrative  functions  in  one  body  and  its  failure 
to  provide  checks  on  government  spending  ("the  men  who  vote  the 
funds  are  the  same  men  who  spend  them" ) . 

The  commission  form  also  is  said  to  lack  the  function  of  criticism: 

The  mayor-council  form  at  least  allowed  the  council  the 
negative  role  of  critic  of  the  mayor  in  all  cases.   Under 
the  commission  plan,  a  fraternity  of  tolerance  was  more 
likely  the  result.   Often  the  mutual  hands-off  policy 
meant  that  there  were  really  several  different  city 
governments,  each  operating  independently  of  the  others, 
with  an  occasional  five-power  conference  being  held  to 
satisfy  the  demands  of  the  charter.  [Montana.   Constitu- 
tional Convention  Commission.   Local  Government,  Montana 
Constitutional  Convention  Study  No.  T6  (Helena,  1971) , 
pp.  117-123.] 


Strong  Mayor  Form 

The  fourth  form  of  city  or  town  government;  the  strong  mayor  form; 
was  authorized  by  the  19  73  legislature.   This  amendment  attempted 
in  one  short  section  to  graft  provisions  for  a  strong  mayor  on  the 
pre-existing  provisions  for  the  mayor-council  form  of  government 
in  Montana. 

The  mayor  is  given  the  authority  to  appoint  and  remove,  without 
the  consent  of  the  council,  non-elective  officers  of  the  city  or 
town.   The  mayor  is  solely  responsible  for  the  preparation  of  the 
annual  budget,  has  absolute  control  over  all  departments,  may 
appoint  one  or  more  administrative  assistants  to  assist  him,  and 
may  appoint  a  budget  and  finance  director.   It  is  not  clear  whether 
the  section  by  implication  overrules  other  specific  provisions  that 
appointments  to  boards  and  commissions,  such  as  park  and  library 
boards,  require  confirmation  by  the  council. 

It  is  also  not  clear  whether  the  section  eliminated  the  separate 
election  of  a  city  treasurer.   Also  the  provisions  for  adopting 
a  strong  mayor  form  are  rather  vaque.   Apparently  this  form  is  to 
be  adopted  as  an  ordinance  initiated  by  the  people  and  the  ordin- 
ance may  include  any  or  all  of  the  powers  permitted  a  strong  mayor. 
This  section  to  authorize  a  strong  mayor  form  of  government  which 
was  adopted  by  the  legislature  in  1973  is  a  good  example  of  the 
piecemeal  amendment  of  local  government  laws  that  create  more  prob- 
lems than  they  solve. 
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City-County  Consolidation  Alternative  Form 

The  legislature  in  1923  authorized  city-county  consolidation  for 
every  county  in  the  state.   Various  counties--particularlv  Missoula 
and  Yellowstone--have  flirted  with  the  1923  general  city-county 
consolidation  law,  but  only  one--Silver  Bow--has  voted  on  it.   The 
third  time  was  not  the  charm  for  Silver  Bow  consolidation  propo- 
nents, as  the  county  voters  in  1963  turned  down  the  general  consol- 
idation act  just  as  they  had  rejected  two  special  acts  previously. 

The  1923  general  law  provides  for  merging  the  governments  of  a 
county  and  all  cities  and  towns  within  that  county.   In  effect,  the 
individual  cities  and  towns  vould  cease  to  exist;  the  entire  county 
would  become  a  municipality,  with  the  power  to  pass  local  ordin- 
ances.  Thus,  the  city-county  consolidation  law  not  only  works  major 
structural  changes  on  local  government;  it  also  attempts  to  change 
the  basic  legal  posture  of  the  county,  turning  the  county,  in  effect, 
into  a  municipal  corporation. 

The  consolidated  government  provided  for  by  the  1923  general  law 
would  be  three,  five  or  seven  commissioner  elected  on  a  non-partisan 
ballot,  depending  upon  the  classification  of  the  county.   The  com- 
mission would  be  the  policy-setting  and  legislative  branch  of  gov- 
ernment, corresponding  roughly  to  the  present  city  council.   It 
would  hire  and  fire  a  manager,  an  attorney  and  a  police  judge.   The 
manager,  who  would  serve  at  the  commission's  pleasure,  would  be 
the  administrative  officer  and  would  hire  all  other  governmental 
employees. 

Although  city-county  consolidation  remains  untried  in  Montana,  it 
still  is  discussed  from  time  to  time,  especially  in  the  more 
heavily  populated  counties.   Changes  in  the  1923  law  or  completely 
new  consolidation  laws  have  been  proposed  at  recent  legislative 
sessions;  several  of  these  amendments  were  adopted  in  1967;  how- 
ever, the  attempts  to  enact  entirely  new  laws  were  defeated  in 
1967,  1969,  1971,  and  1973. 

Since  the  present  consolidation  law  is  limited  to  a  non-partisan 
commission-manager  form,  recent  proposals  have  included  consolida- 
tion forms  to  permit  the  election  of  a  mayor  and  other  executive 
offices  on  a  partisan  basis. 


The  current  laws  authorizing  alternative  forms  of  city,  town 
county  and  consolidate  governments  are  conventional,  confusing 
and  poorly  written  rather  than  innovative,  rational  and  concise; 
they  limit  rather  than  facilitate  flexibility  and  finally,  they 
obscure  accountability  and  responsibility  of  elected  officials 
to  the  voters. 
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RELATIONSHIP  TO  PROPOSED  CODE 

This  report  proposes  one  chapter  of  the  new  proposed  code  of  local 
government.   The  proposed  Title  47A,  Part  3,  Chapter  2  is  a  bill 
authorizing  the  adoption  of  alternative  forms  of  government  for 
local  government  units  in  Montana  in  accordance  with  Section  3(1) , 
Article  XI  of  the  Montana  Constitution.   The  proposed  Title  47A 
as  presented  in  Staff  Report  No.  2  includes  nine  parts.   Part  3 
deals  with  local  government  structure,  organization  and  operation. 
The  chapter  proposed  in  this  report  would  be  Chapter  2  of  this 
part.   Within  Part  3  there  will  be  six  chapters. 

All  six  chapters  taken  together  will  authorize  the  structure  of 
city,  town,  county  and  consolidated  governments  in  Montana.   Five 
chapters  will  be  standard  with  all  provisions  applying  to  all 
units  of  local  government.   These  chapters  will  authorize  the  es- 
tablishment of  study  commissions;  submission  of  alternative  forms 
to  the  voters;  the  organization  and  procedures  of  local  legislative 
bodies;  the  establishment  of  departments  and  boards;  personnel 
administration  and  election  procedures.   It  is  desirable  that  pro- 
visions relating  to  these  subjects  be  standard  for  all  local  govern- 
ment.  On  the  other  hand  Chapter  2  as  proposed  in  this  report  is 
the  basis  for  choosing  alternative  forms  of  local  government. 
Chapter  2  represents  the  alternative  choices  that  will  be  available 
to  local  study  commissions. 

INTENT  OF  PROPOSED  BILL 

The  cardinal  principle  underlying  the  drafting  of  this  bill  has  been 
to  implement  the  constitutional  intent  by  offering  wide  latitude  and 
maximum  discretion  to  local  study  commissions  as  they  consider  which 
alternative  form  they  will  submit  to  the  voters.   There  are  several 
approaches  which  might  have  been  taken  to  provide  a  large  number  of 
choices  to  the  local  study  commissions.   One  such  approach  would  be 
to  offer  a  separate  list  of  specific,  pre-packaged  alternative  forms, 
one  for  counties,  one  for  cities  and  towns,  and  one  for  consolidated 
governments.   Another  approach  would  be  to  offer  a  separate  "cafeteria- 
style"  list,  one  for  counties,  one  for  cities  and  towns  and  one  for 
consolidated  governments.   Yet  another  approach  would  be  to  offer  a 
uniformly  applicable  list  of  specific  pre-packaged  forms  to  counties, 
cities  and  towns,  and  consolidated  governments  alike.   Finally,  a 
uniformly  applicable  "cafeteria-style"  list  of  options  could  be  pro- 
vided to  apply  to  counties,  cities  and  towns  and  consolidated 
governments. 

Of  all  the  approaches  considered,  the  fourth  seemed  the  most  desirable 
both  in  terms  of  maximum  flexibility  and  in  terms  of  clarity.   The  bill 
has  therefore  been  drafted,  in  a  manner  in  which  any  of  the  optional 
forms  with  limited  exceptions  may  be  adopted  by  counties,  cities  and 
towns,  or  consolidated  governments.   All  units  of  local  government 
will  be  choosing  from  the  same  list  of  options.   This  has  been  done 
in  the  interest  of  uniformity  and  in  recognition  of  the  fact  that 
the  relationship  between  executive  and  legislative  branches  of  a 
local  government  as  well  as  the  principles  of  administration  in  local 
government  are  the  same  whether  it  be  a  town,  city,  county  or  con- 
solidated government. 
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Offering  the  same  list  of  alternative  forms  to  towns,  cities,  counties, 
and  consolidated  governments  is  especially  appropriate  now  that  the 
1972  Montana  Constitution  has  authorized  the  State  Legislature  to 
grant  legislative  powers  to  counties.   In  the  past,  Montana  counties 
have  had  no  independent  legislative  powers  and  could  therefore  not 
be  governed  by  the  same  form  of  local  government  as  towns  and  cities 
which  have  had  greater  latitude  in  the  legislative  arena.   Rather 
then  retain  its  present  legal  status  as  a  plural  executive,  this 
bill  anticipates  that  the  board  of  county  commissioners  will  become 
a  legislative  body. 

The  bill  also  uses  uniform  terminology  wherever   possible.   For 
example  all  legislative  bodies  are  referred  to  as  "commissions" 
although  they  may  locally  be  called  a  "council".   Also  the  term 
"elected  executive"  is  used  for  consistency,  although  locally  they 
can  be  called  "mayor".   The  present  statutes  on  local  government 
alternative  forms  creates  considerable  confusion  in  its 
scatter-gun  use  of  terminology.   For  example  it  is  not  useful  to 
call  the  municipal  version   of  manager  government  "commission-manager" 
and  call  the  county  version  "manager  form".   Imprecise  terminology 
has  resulted  in  confusion  and  court  litigation.   In  an  attempt  to 
avoid  this  problem,  the  proposed  bill  uses  generic  terms  for  statutory 
purposes  but  specifically  allows  local  discretion  in  applying  lables. 

The  alternatives  are  divided  into  six  major  categories:   the  commission- 
exectutive  form,  the  commission  form,  the  commission-manager  form, 
the  town  meeting  form,  the  commission  chairman  form,  and  the 
charter  form.   The  basic  structure   of  each  alternative  form  is  given, 
but  within  these  basic  alternative  structures  each  local  study  commi- 
ssion has  the  opportunity  to  select  from  a  number  of  sub-options,  thereby 
creating  their  own  talor-made  form  of  local  government. 

The  cafeteria  analogy  referred  to  by  the  local  government  committee 
of  the  Constitutional  Convention  may  be  appropriate  here.   Anyone 
may  enter  this  cafeteria  line  and  with  a  few  exceptions,  the  same 
items  are  available  to  everyone.   As  you  start  down  the  cafeteria 
line  you  must  decide  upon  a  main  course.   You  may  decide  to  have 
a  hamburger  while  your  wife  may  opt  for  roast  beef  and  your  child 
for  a  hot  dog  --  three  basically  different  meals.   But  there  are 
more  choices  ahead  once  you  have  made  the  basic  choice  about  your 
main  course.   In  a  cafeteria  line   you  can  have  your  hamburger  rare 
or  well  done,  on  a  toasted  or  a  plain  bun,  with  or  without  catsup, 
pickles,  tomato,  mayonnaise  and  onion.   You  may  also  select  milk, 
coffee,  tea,  water  or  a  soft  drink;  you  may  have  fried  or  baked 
potato,  pie,  cake,  pudding  or  custard,  and  four  different  salad 
dressings.   In  short,  your  hamburger  dinner  may  be  quite  different 
from  another  person  even  though  you  both  made  the  same_ initial 
choice  to  have  hamburgers.   In  a  like  manner,  your  wife  and  child, 
who  made  different  intitial  choices,  will  also  have  a  great  number 
of  sub-options  as  they  move  through  the  line.   In  short,  all  of 
you  moved  through  the  same  line  but  each  of  you  emerged  with  a  meal 
which  you  tailored  to  meet  your  own  individual  tastes. 

By  analogy  then,  you,  your  wife,  and  your  child  are  a  county,  a 
city,  and  a  consolidated  government  respectively.   The  choices 
you  have  in  the  cafeteria  line  are  the  optional  forms  of  local  govern- 
ment which  you  may  adopt.   As  the  proposed  Title  47A,  Part  3,  Chapter 
2  now  stands,  you   all  enter  the  same  line,  all  of  you  select  one  of 
the  six  main  courses,  and  each  of  you  go  on  to  tailor-make  your  own 
local  government  structure. 
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A  look  at  recent  optional  forms  laws  from  other  states  reveals  that 
the  range  of   available  options  and  the  units  of  local  government 
which  may  adopt  such  options  varies  widely.   A  1972  New  Jersey  law 
for  example,  provides  for  four  alternative  forms  of  county  government: 
a  county  executive  form,  a  county  manager  form,  a  county  supervisor 
form  an  a  board  president  form.   Each  form  is  a  complete  package. 
The  only  real  choice  is  which  of  the  four  basic  forms  to  select. 
Beyond  that  the  detailed  structural  characteristics  are  established  by 
law  and  counties  have  no  further  choices. 

In  Utah  a  1973  optional  forms  law  for  counties  offers  county  study 
commissions  four  choices  from  one  list  and  three  choices  from  a 
second  list.  The  first  list  contains  optional  structural  arrange- 
ments and  the  second  list  contains  optional  management  types.  Any 
structural  arrangement  can  be  combined  with  any  management  type  to 
yield  up  to  twelve  optional  forms.  Within  each  option  there  are 
some  limited  sub-options. 

A  1972  Pennsylvania  optional  forms  law  applies  to  all  units  of  local 
government  in  the  state  and  features  six  optional  plans  from  which 
to  choose.   One  of  these  plans  may  be  adopted  only  by  towns  of  less 
than  7500  population  and  one  is  simply  the  county  government  form 
presently  in  use.   Within  five  of  the  six  plans  there  are  limited 
sub-options.   A  recent  Minnesota  statute  authorizes  five  forms  of 
county  government  and  the  Advisory  Commission  on  Intergovernmental 
Relations  has  drafted  a  model  bill  with  three  county  options.   In 
Montana  there  are  presently  nine  forms  of  local  government  author- 
ized:  four  for  cities  and  towns,  four  for  counties,  and  one  for 
consolidated  governments.   These  are  specified,  pre-packaged  forms 
and  there  are  very  limited  options  within  each  form. 

The  proposed  Title  47A,  Part  3  Chapter  2  offers  an  extremely  wide 
range  of  sub-options.   There  are  no  completely  pre-packaged  forms, 
but  rather  six  basic  forms  within  which  a  great  variety  of  sub- 
options  may  be  selected  to  create  a  complete  form.   Local  study  com- 
missions have  the  opportunity  to  duplicate  or  approximate  nearly  any 
form  of  local  government  presently  in  use  in  the  United  States 
The  format  of  the  bill  is  designed  to  facilitate  the  work  of  the 
local  study  commissions  and  to  facilitate  future  amendment  of 
alternative  forms  of  government.   The  1972  Constitution  requires 
that  the  legislature  authorize  the  amendment  of  alternative  forms 
of  government.   The  division  of  the  bill  into  major  alternative 
forms  and  sub-options  will  facilitate  such  amendments. 
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POSSIBLE  ALTERNATIVE  FORMS  OF  LOCAL 
GOVERNMENT  AVAILABLE  FROM  THE  PROPOSE  BILL 


The  proposed  Title  47A,  part  3,  chapter  2  provides  six  alternative 
forms  and  numerous  sub-options  to  each  basic  form  from  which  local 
study  commissions  can  duplicate  or  very  nearly  duplicate  virtually 
every  form  of  local  government  in  use  in  the  United  States  today. 
Each  of  the  major  forms  derivable  from  the  proposed  bill  can  be 
modified  through  choice  of  sub-options  to  produce  hundreds,  and  in 
some  cases  thousands  and  even  millions  of  variations  in  the  basic 
form  of  local  government. 

Such  variations  include  the  powers  of  the  executive,  number  of 
elected  officers,  partisan  or  non-partisan  elections,  election  of 
commissioners  by  district  or  at-large  and  choice  of  the  commission 
chairman. 

There  are  presently  authorized  in  Montana  nine  different  forms  of 
local  government — four  for  cities  and  towns,  four  for  counties, 
and  one  for  consolidated  governments.   Each  of  these  nine  forms  or 
a  very  close  approximation  of  them  can  be  derived  from  the  pro- 
posed bill. 

Table  1  indicates  major  forms  of  local  government  derivable  from 
the  bill  including  the  all  forms  presently  authorized  by  Montana 
statutes. 


The  number  of  possible  variations  of  sub-options  within-  each  of 
the  major  forms  are  astronomical.   On  the  commission  form  alone, 
for  example,  there  are  four  subsections  in  which  local  study  com- 
missions choose  one  of  two  sub-options;  there  are  eleven  subsections 
in  which  one  of  six   sub-options  is  selected;  and  there  are  two 
additional  subsections  from  which  local  study  commissions  choose  one 
of  three  sub-options  and  one  of  four  sub-options.  The  tQtal1nurabp''  of 
different  possibilities  may  therefore  be  expressed:   2   X  6    X  3  X  4, 
the  value  of  which  is  70,  486,  474,  752! 

It  is  difficult  to  imagine  an  arrangement  in  which  there  is  greater 
flexibility  or  greater  local  freedom  of  decision.   The  vast  number 
of  alternative  forms  derivable  from  the  proposed  bill  guarnatees 
local  study  commissions  the  latitude  they  need  to  construct  a  form 
of  government  tailored  to  the  needs  of  their  particular  locality. 
At  the  same  time,  the  proposed  bill  is  arranged  in  a  manner  which 
will  make  it  relatively  easy  for  local  study  commissions  and  the 
public  to  understand  the  alternatives  available  to  them. 
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TABLE  1 

SOME  ALTERNATIVE  FORMS  OF  LOCAL 
GOVERNMENT  AVAILABLE  FROM 
THE  PROPOSED  BILL 

ALTERNATIVE  FORMS  CREATED  FROM  COMMISSION-EXECUTIVE  SECTION  47A-3-20  3* 

EXAMPLE  OF  STRONG  EXECUTIVE-COMMISSION  FORM  FOR  CITY 
OR  TOWN  (with  self-government  powers) 

EXAMPLE  OF  STRONG  EXECUTIVE-COMMISSION  FORM  FOR  COUNTY  OR  CONSOLIDATED 
GOVERNMENT  (with  self-government  powers) 

EXAMPLE  OF  WEAKEST  EXECUTIVE-COMMISSION  FORM  FOR  CITY  OR 
TOWN  (with  general  powers) 

EXAMPLE  OF  WEAKEST  EXECUTIVE-COMMISSION  FORM  FOR  COUNTY  OR 
CONSOLIDATED  GOVERNMENT  (with  general  powers) 

STRONG  MAYOR  FORM  FOR  CITY  OR  TOWN  AS  AUTHORIZED  BY  PRESENT 
MONTANA  STATUTE  [Section  11-802.1  R.C.M.  1947]  (with  general 
powers) 

WEAK  MAYOR  FORM  FOR  CITY  OR  TOWN  AS  AUTHORIZED  BY  PRESENT 
MONTANA  STATUTE  [Chapters  7  and  8,  Title  11,  R.C.M.  19  47] 
(with  general  powers) 

ELECTED  COUNTY  EXECUTIVE  FORM  AS  AUTHORIZED  BY  PRESENT  MONTANA 
STATUTE  [Chapter  50,  Title  16,  R.C.M.  1947]  (with  general 
powers) 

COMMISSION-EXECUTIVE  FORM  FOR  CITY  OR  TOWN  WITH  THE  ELECTION 
OF  TREASURER  (with  self-government  powers) 

COMMISSION-EXECUTIVE  FORM  FOR  COUNTY  OR  CONSOLIDATED  GOVERNMENT 
WITH  THE  ELECTION  OF  SHERIFF,  ATTORNEY  AND  TREASURER  (with 
self-government  powers) 

* [All  commission-executive  forms  may  include  an  administrative  officer 
appointed  by  executive] 

ALTERNATIVE  FORMS  CREATED  FROM  COMMISSION-MANAGER  SECTION  47A-3-204 

EXAMPLE  OF  MANAGER  FORM  FOR  CITY  OR  TOWN  (with  self-government 
powers) 

EXAMPLE  OF  MANAGER  FORM  FOR  COUNTY  OR  CONSOLIDATED  GOVERNMENT 
(with  self-government  powers) 

MANAGER  FORM  FOR  CITY  OR  TOWN  AS  AUTHORIZED  BY  PRESENT  MONTANA 
STATUTE  [Chapters  32,  33,  Title  11,  R.C.M.  1947]  (with 
general  powers) 
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MANAGER  FORM  FOR  COUNTY  AS  AUTHORIZED  BY  PRESENT  MONTANA 
STATUTE  [Chapter  50,  Title  16,  R.C.M.  1947]  (with  general 
powers) 

MANAGER  FORM  FOR  CONSOLIDATED  CITY-COUNTY  AS  AUTHORIZED  BY 
PRESENT  MONTANA  STATUTE  [Chapter  34,  35,  Title  11,  R.C.M. 
1947]  (with  qeneral  powers) 

PARTISAN  MANAGER  FORM  FOR  COUNTY  OR  CONSOLIDATED  GOVERNMENT 
WITH  THE  ELECTION  OF  SHERIFF  AND  ATTORNEY  (with  self-govern- 
ment powers) 

ALTERNATIVE  FORMS  CREATED  FROM  COMMISSION  SECTION  47A-3-205* 

COMMISSION  FORM  FOR  CITY  OR  TOWN  AS  AUTHORIZED  BY  PRESENT 
MONTANA  STATUTES  [Chapter  31,  Title  11,  R.C.M.  1947] 
(with  general  powers) 

ELECTED  COUNTY  OFFICIAL  FORM  AS  AUTHORIZED  BY  PRESENT 

MONTANA  STATUTE  [Chapter  50,  Title  16,  R.C.M.  1947]  (with 
general  powers)  (This  form  could  be  used  for  a  consoli- 
dated form) 

COMMISSION  FORM  FOR  COUNTY  AS  AUTHORIZED  BY  PRESENT  MONTANA 
STATUTE  [Chapter  50,  Title  16,  R.C.M.  1947]  (with  general 
powers)  (This  form  could  be  used  for  a  consolidated  form) 

PARLIAMENTARY  FORM  FOR  CITY  OR  TOWN  (with  general  powers) 

PARLIAMENTARY  FORM  FOR  COUNTY  OR  CONSOLIDATED  GOVERNMENT 
(with  general  powers) 

COMMISSION  FORM  FOR  COUNTY  OR  CONSOLIDATED  GOVERNMENT  WITH 
ELECTION  OF  SHERIFF  AND  ATTORNEY  (with  general  powers) 

* [All  commission  forms  may  include  an  administrative  officer 
appointed  by  the  commission] 


!2- 


PROPOSED  BILL  WITH  COMMENTS 


The  Commission  of  Local  Government  recommends  the 
following  bill  on  Alternative  Forms  of  Local  Government. 
The  proposal  will  be  given  final  approval  by  the  Commis- 
sion after  the  public  hearings  and  will  be  drafted  in 
proper  bill  form  for  submission  to  the  1975  Legislature. 


PROPOSED  BILL  ON  ALTERNATIVE  FORMS  OF  LOCAL  GOVERNMENT 
PART  3,  CHAPTER  2,  ALTERNATIVE  FORMS  OF  LOCAL  GOVERNMENT 

47A-3-201.   DECLARATION  OF  PURPOSE.   (1)   The  purpose  of  this 
chapter  is  to  comply  with  Section  3(1),  Article  XI  of  the  Montana 
Constitution,  which  provides:   "The  legislature  shall  provide  such 
optional  or  alternative  forms  of  government  that  each  unit  or  combin- 
ation of  units  may  adopt,  amend,  or  abandon  an  optional  or  alternative 
form  by  a  majority  of  those  voting  on  the  question." 

(2)   This  chapter  establishes  the  alternative  forms  of  govern- 
ment for  cities,  towns,  counties  and  consolidated  governments.   This 
chapter  shall  be  liberally  construed  to  facilitate  the  adoption  of  a 
form  of  local  government.   The  procedure  to  adopt,  amend,  or  abandon 
these  forms  is  provided  in  Section  16-5101  et.  seq. ,  Revised  Codes 
of  Montana  1947. 


Comment:   This  chapter  will  contain  in  one  chapter  all  of  the  al- 
ternative forms  of  local  government  authorized  by  law,  including 
the  charter  form.   This  chapter  will  replace  all  of  the  current 
sections  that  authorize  alternative  forms  of  local  government,  but 
its  effective  date  will  be  delayed  until  July  1,  1977  so  that  cities, 
towns   and  counties  will  continue  to  operate  under  the  present  statutes 
until  they  are  entirely  replaced  by  the  new  code.   The  adoption  of 
this  bill  by  the  19  75  legislature  would  permit  the  local  study  com- 
missions to  choose  from  the  alternative  forms  authorized  in  this  bill. 

The  study  commissions  will  be  governed  by  the  procedures  authorized 
in  House  Bill  805  that  is  now  codified  as  Chapter  51,  Title  16 
R.C.M.  1947.   Procedures  for  adoption  of  alternative  forms  of  govern- 
ment subsequent  to  1976  will  be  governed  by  Chapter  1  of  this  part. 
Chapter  1  will  be  based  on  HB  805,  but  will  effect  only  post  1976 
procedures  for  choosing  alternative  forms  of  local  government. 

47A-3-202.   ADOPTION  OF  ALTERNATIVE  FORMS.   Every  local 
government  in  the  state  shall,  as  provided  by  law,  adopt  one  of 
the  alternative  forms  of  government  provided  for  in  this  chapter 
including  one  of  each  sub-option  authorized:   the  commission- 
executive  form  (which  may  also  be  called  the  "council-executive", 
the   "council-mayor",  or  the  "commission-mayor"  form),  the  com- 
mission-manager  form  (which  may  also  be  called  the  "council- 
manager"  form) ,  the  commission  form,  the  commission  chairman  form, 
the  town  meeting  form,  or  the  charter  form. 

Comment :   There  are  six  major  alternative  ferras  of  local  government 
authorized  by  this  section  including  the  charter  form.    These  six 
forms,  in  conjuction  with  their  various  sub-options,  give  local 
study  commissions  great  flexibility  and  discretion  in  deciding  which 
alternative  form  they  want  to  place  on  the  ballot  and  permit  the 
amendment  of  alternative  forms  as  required  by  the  Constitution. 
Indeed,  from  this  list  of  alternatives  a  study  commission  can  duplicate 
or  approximate  nearly  any  form  of  local  government  presently  authorized 
in  Montana  or  in  use  anywhere  in  the  United  States. 

These  alternative  forms  are  designed  so  they  may  be  adopted  by  towns, 
cities,  counties,  or  consolidated  governments.   Depending  upon  the 
sub-options  selected,  a  local  study  commission  could  create,  at  a 
minimum,  the  following  common  forms  of  local  government: 

--strong  mayor-council 

— weak  mayor-council 

--may or- council- administrative  officer 

— modified  city  commission 
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— traditional  Montana  county  commission 

— modified  county  commission 

--commission-strong  mayor  commissioner 

— city  or  county  commission-administrative  officer 

--commission-city  manager 

--commission-county  manager 

--town  meeting  ,  and 

various  forms  of  consolidated  government  including  the  presently 
authorized  Montana  consolidated  government,  and  a  variety  of 
city-county  and  county-county  consolidated  governments.    Each 
of  these  basic  common  forms  can  be  further  modified  to  fit  the 
special   needs  of  a  particular  locality. 

In  the  interest  of  maximum  flexibility,  few  limits  have  been  placed 
on  the  adoption  of  different  types  of  forms  by  cities,  towns,  or 
counties.   There  are  no  limits  based  on  population  except  for  the 
town  meeting.   Such  limits  are  omitted  here  on  the  assumption 
that  the  localities  themselves,  no  matter  how  large  or  small, 
are  best  able  to  decide   what  form  of  government  suits  their 
particular  needs. 

The  term  "commission"  has  been  used  throughout  this  Title  to  refer 
to  elected  legislative  bodies.   The  term  "executive"  has  been  used 
to  refer  to  an  elected  head  of  a  local  government  executive  branch. 
Thus,  the  mayor-council  form  and  the  elected  county  executive  form 
are  both  commission-executive  forms.   This  uniform  terminology  has 
been  used  to  divide  the  various  forms  into  six  easily  distinguishable 
categories  although  the  bill  specifically  authorizes  the  use  of  the 
alternate  terminology. 

The  use  of  "commission"  and  "executive"  will  permit  the  use  of  uniform 
terminology  in  all  parts  of  the  local  government  code  when  referring 
to  the  legislative  bodies  and  the  executive  officers.  But  local 
communities  will  be  able  to  choose  terminology  to  identify  their 
commission  as  a  council  rather  than  a  commission  and  an  executive 
as  a  mayor  rather  than  an  executive. 

47A- 3-203.   COMMISSION-EXECUTIVE  FORM.   (1)   The  commission- 
executive  form  (which  may  be  called  the  "council-executive",  the 
"council-mayor",  or  the  "commission-mayor"  form)  consists  of  an 
elected  commission  (which  may  be  referred  to  as  the  "council"  and 
one  elected  executive  (who  may  be  referred  to  as  the  "mayor")  who 
shall  be  elected  at  large. 
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(2)   The  executive  shall: 

(a)  enforce  laws,  ordinances  and  resolutions. 

(b)  perform  duties  required  of  him  by  law,  ordinance  or 
resolution. 

(c)  administer  affairs  of  the  local  government. 

(d)  direct,  supervise  and  administer  all  departments,  agencies 
and  affairs  of  the  local  government,  except  as  otherwise  provided  by 
law  or  ordinance. 

(e)  carry  out  policies  established  by  the  commission. 

(f)  prepare  the  commission  agenda. 

(g)  recommend  measures  to  the  commission. 

(h)   report  to  the  commission  on  the  affairs  and  financial  cond- 
ition of  the  local  government. 

(i)  execute  bonds,  notes,  contracts  and  written  obligations  of 
the  commission,  subject  to  the  approval  of  the  commission. 

(j)   report  to  the  commission  as  the  commission  may  require. 

(k)   attend  commission  meetings  and  may  take  part  in  discussions, 

(1)   execute  the  budget  adopted  by  the  commission. 

(m)   appoint  with  the  consent  of  the  commission  all  members  of 
boards  and  committees;  except,  the  executive  may  appoint  without  the 
consent  of  the  commission  temporary  advisory  committees  established 
by  the  executive. 

Comment:   This  form  provides  for  an  elected  commission  and  a  separately 
elected  executive.   The  basic  powers  granted  to  the  executive  under 
203  (2)  create  an  executive  office  with  a  measure  of  administrative 
authority.   These  powers  represent  a  minimum  of  administrative  authority, 
and  are  somewhat  less  than  those  provided  the  mayor  in  the  Montana 
mayor-council  form,  where  for  example,  the  mayor  has  a  veto  power. 

Subsection  203(2)  by  itself  represents  a  weak  executive, and  local 
study  commissions  can  strengthen  the  executive  to  the  degree  they 
want  through  the  options  in  subsection  203(3). 
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Placing  administrative  authority  under  one  person  serves  to  centralize 
responsibility  and  provide  for  greater  visibility  and  accountability 
for  administrative  action.   The  sub-options  selected  by  a  local 
study  commission  under  subsection  204(3)  will  determine  some  of 
the  most  significant  powers  of  the  executive — these  in  turn  will 
determine  the  degree  to  which  administrative  authority  is  centralized. 
Most  observers  of  local  government  seem  to  agree  that  centralizing 
administrative  authority  in  one  office  serves  to  prevent  blurred 
lines  of  authority  and  to  avoid  unnecessary  conflict.    Many  would 
add  that  governmental  efficiency  is  also  enhanced  as  administrative 
authority  is  centralized.   Along  this  line  it  is  interesting  to 
note  that  the  recently  enacted  optional  forms  law  in  Pennsylvania 
provides  for  three  mayor-council  forms  all  of  which  feature  a  rel- 
atively strong  centralized  administrative  authority. 

Critics  of  the  commission-executive  form  maintain  that  there  is 
no  guarantee  that  an  elected  executive  will  be  a  competent  admin- 
istrator.  Persons  holding  this  view  would  likely  favor  a  commission- 
manager  form.   Another  criticism  holds  that  the  elected  executive 
form  concentrates  too  much  power  in  one  individual  and  that  executive 
power  should  be  shared  among  a  variety  of  elected  "row  officers." 

Locax  study  commissions  favoring  a  strong  executive  can  select  the 
strong  sub-options  in  subsections  203(3)  (a),  (b)  ,  (c) ,  (d)  ,  (e)  . 
A  strong  executive,  for  example,  would  have  a  veto  power,  power 
of  appointment  and  removal,  responsibility  for  preparation  and 
presentation  of  the  budget  and  absolute  control  and  supervision 
over  the  administration  of  the  local  government.   This  would  be 
similar  to  the  strong  mayor  and  to  a  lesser  degree  the  elected 
county  executive  form  presently  authorized  in  Montana. 

The  weakest  possible  executive  under  this  form  would  have  no  veto 
power,  no  power  of  appointment,  removal  power  P'lbject  to  the  consent 
of  the  commission,  a  very  limited  role  in  budget  preparation  and 
only  shared  administrative  control.   This  executive  would  be  con- 
siderably weaker  than  the  mayor  in  the  traditional  mayor-council 
form  in  use  in  most  Montana  cities  and  towns  since  1895. 

Between  these  two  extremes  of  a  very  strong  and  a  very  weak  executive, 
there  lie  a  wide  variety  of  executive  power  combinations. 

Appointed  or  elected  executives  do  not  belittle  the  function, 
importance,  or  control  of  the  commission,   Rather,  they  can 
free  the  commission  for  the  more  important  policy-making  respon- 
sibilities demanded  by  the  increasing  complexity  of  local  government. 

(3)   The  plan  of  government  submitted  to  the  qualified  electors 
shall  further  define  the  structural  characteristics  of  the  form  by 
including  one  item  from  each  of  the  choices  listed  below: 


Comment: 


This  subsection  represents  the  first  set  of  sub-options 


within   the  commission-executive  Form.   Local  study  commissions 

will  be  required  to  choose  one  of  each  set  of  alternative  subsections. 
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The  use  of  these  alternative  subsections  is  designed  to  provide  the 
maximum  flexibility  within  each  of  the  basic  six  alternative  forms 
of  local  government. 

(a)   The  executive: 

(i)   shall  appoint  one  or  more  administrative  assistants  to 
assist  him  in  the  supervision  and  operation  of  the  local  government. 
Such  administrative  assistants  shall  be  answerable  to  solely  the 
executive;  or 

(ii)   may  appoint  one  or  more  administrative  assistants  to  assist 
him  in  the  supervision  and  operation  of  the  local  government.   Such 
administrative  assistants  shall  be  answerable  solely  to  the  executive, 

man!"  ^TuT   "ittTnl   E^*?'  "*»*   °f  the  -Stages  of  the 
than  an  appointed  chief  execu^S   ?  ^rity  ln  *"  elected  rather 

SS.SSSf  She^LIpal  %££?   ?f  professional  administrative 
Association,  i^^^Kc^W"' /T/T^ti   City  Mana^-t 
about  10  percent  of  the  n*<-i™-=      ?•    / ]   0n  the  county  level 
administrative  officer  or  atoinL^tiSS  haVe  S°me  type  of  chief 
increased  34  percent  be^wee^ SSI ^^WtS"^?^  £*  ^  "^ 

^av^p,  National  Associatlon  of^a^/aaLiasr^c^a;: 

by'Se^o^x'ssLi^^Lves^Ser^r1^  *SS1St^  *  appointed 
An  example  of  this  wou?d  be  the  Utah  So/t^10"  °f  the  e*^utive. 
"The  Council-County  Executive  and  rh^?^  °ptlonal  Plan  entitled 
Such  an  option  has-been  xnc.udeS  hfritecaus'e^a^co ^'^   F°rm-" 
appointed  administrative  assistant  ?n  fhf  becausea  commission- 
would  violate  a  basic  n n  '1     ln  ^e  COI™ission-executive  form 
of  reporting  relea?ionshipsPluch  Tf   mana9ement-i  .e.  singleness 
administrative  assistant  in'a  Sfricul? r"n?fment  would  Pl*«  the 
for  results  would  be  divirt^ \   x  * It  position.   His  accountability 

may  well  arise       divided  and  confusion  as  to  his  responsibilities 

(b)    The  executive  shall  have  power  to: 


(i) 


appoint  and  remove  all  employees  of  the  local 


government;  or 


(ii)  appoint  and  remove,  with  the  consent  of  a  majority  of  the 
commission,  all  employees  of  the  local  government;  or 

(iii)  appoint,  with  the  consent  of  a  majority  of  the  commission,  all 
department  heads.   The  executive  may  remove  department  heads  and  may 
appoint  and  remove  all  other  department  employees;  or 

(iv)   appoint  and  remove,  with  the  consent  of  a  majority  of  the 
commission,  all  department  heads.   The  executive  may  appoint  and  remove 
all  other  employees  of  the  local  government. 

Comment: 

!h^hC^0n  (?  provides  executive  powers  of  appointment  and  removal 
Tfi?f  It^   for?.very  stron9  ti)  to  quite  weak  (ii).   m  sub-option 
Uii)  the  executive  appoints  department  heads  with  commission 
approval,  may  remove  them  without  commission  approval  and  appoints 
and  removes  all  other  employees  without  approval.   In  sub-op?ion 
(iv)  the  executive  appoints  and  removes  department  heads  with 
commission  consent  and  appoints  and  removes  all  other  employees 
without  commission  consent.   The  local  study  commission,  therefore, 
has  four  ways  of  dividing  the  power  of  appointment  and  removal 
between  the  executive  and  the  commission. 

4-v-l^i*.     ■>       ,      commission  in  the  city  commission  form   thp 
traditional  elected  county  official  form  a^  +  u  '  tne 

cne  ooard  in  the  county  executive  form. 

(c)    The  executive  shall  have  power  to: 

(i)  veto  ordinances  and  resolutions,  subject  to  override  by  a 
majority  plus  one  of  the  whole  number  of  the  commission;  or 

(ii)  veto  ordinances  and  resolutions,  subject  to  override  by  a 
two-thirds  vote  of  the  commission;  or 

(iii)  sign  all  ordinances  and  resolutions  with  no  veto  power. 

Comment:   One  of  the  characteristics  distinguishing  a  weak  executive 
from  a  strong  executive  is  veto  power.   This  subsection  gives  the 
local  study  commission  the  options  of  granting  such  veto  power  to 
the  executive,  subject  to  an  override  by  a  two-thirds  vote  of  the 
commission  or  by  a  majority  plus  one  vote.   Under  present  Montana 
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law,  the  mayor  in  both  the  traditional  mayor-council  form,  the  strong 
mayor  form   and  the  executive  in  the  county  executive  form  possess 
a  veto  power   subject  to  an  override  by  a  two-thirds  vote  of  the 
commission. 

(d)  The  executive  shall  have  power  to: 

(i)    prepare  the  budget  and  present  it  to  the  commission  for 
adoption;  or 

di)   prepare  the  budget  in  consultation  with  the  commission  and 
department  heads. 

Comment :   A  strong  executive-commission  form  would  grant  budget 
preparation  responsibility  to  the  executive.   In  a  weaker  executive- 
commission  form,  department  heads  may  go  directly  to  the  commission 
for  approval  of  their  budgets.   Of  the  nine  forms  of  local  govern- 
ment presently  authorized  in  Montana,  only  the  strong  mayor  form 
specifically  provides  the  executive  with  budget  preparation  authority. 
It  is  interesting  to  note  that  the  National  Municipal  Leaque  Model 
Council-Manager  plan  specifically  provides  such  authority  to  a  city 
manager. 

(e)  The  executive  shall  have  power  to: 

(i)    exercise  control  and  supervision  of  the  administration  of 
all  departments  and  boards;  or 

(ii)   exercise  control  and  supervision  of  all  departments  and  boards 
to  the  degree  authorized  by  ordinance  of  the  commission. 

Comment:   This  subsection  provides  local  study  commission  further 
discretion  in  deciding  how  strong  or  weak  the  executive  position 
will  be,  based  upon  the  degree  to  which  administrative  functions  are 
shared  with  the  commission.   Under  the  strong  mayor  form  presently 
authorized  in  Montana,  the  mayor  has  "absolute  control  over  all 
departments  and  divisions,"  much  as  does  the  manager  under  the  com- 
mission-manager form.   The  Montana  county  executive  form  also  provides 
for  relatively  concentrated  administrative  authority  under  the  ex- 
ecutive.  In  other  local  governments  across  the  United  States  the 
administrative  authority  of  elected  executives  varies  widely. 

(f)  A  financial  officer  (who  may  be  called  the  "treasurer"): 
(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  executive  with  the  consent  of  the 
council;  or 
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(iii)  shall  be  selected  as  provided  by  ordinance;  or 
(iv)   may,  at  the  discretion  of  the  commission,  be  selected  as 
provided  by  ordinance. 

Comment:   This  provision  is  included  to  provide  local  study  commissions 
the  option  of  mandating  an  elected  treasurer.   Under  the  presently 
authorized  mayor-council  form  there  is  an  elected  treasurer.   Coun- 
ties using  the  traditional  elected  county  offical  form  also  elect 
a  treasure".   While  subsection  (i)  above  keeps  open  the  option  to 
elect  a  treasurer,  other  choices  are  provided  in  subsections  (ii) , 
(iii)  ,  ar.d  (iv)  which  enable  local  study  commissions  to  create  a 
commission-executive  form  in  which  the  treasurer  is  required  and 
appointed  by  the  executive  or  selected  in  any  manner  stipulated 
by  ordinance.   [The  local  study  commission  may  also  leave  the 
existence  of  the  treasurer's  office  to  the  discretion  of  the  commission.] 

The  functions  of  a  local  government  treasurer  are  primarily  adminis- 
trative.  The  treasurer  collects  and  pays  out  funds,  but  he  does 
not  generally  exercise  discretion  in  this  area.   Decisions  on  the 
raising  and  spending  of  money  are  made  by  other  officials. 

If  a  local  study  commission  wants  to  mandate  a  treasurer,  thev  can 
provide  for  election  or  appointment.   If  they  decide  to  omit  the 
office  of  treasurer,  the  commission  can  still  establish  such  an 
office  by  ordinance  or  make  the  function  part  of  a  department  of 
finance. 

(g)    The  commission  shall  be: 

(i)    elected  at  large;  or 

(ii)   elected  by  districts  in  which  candidates  must  reside 
and  which  are  apportioned  by  population;  or 

(iii)  nominated  by  districts  in  which  candidates  must  reside 
and  which  are  apportioned  by  population,  but  elected  at  large;  or 

(iv)   elected  by  any  combination  of  districts  in  which  candidates 
must  reside  and  which  are  apportioned  by  population,  and  at-large. 

Comment:   Of  the  nine  forms  of  local  government  presently  authorized 
in  Montana,  only  the  mayor-council  form  specifically  requires  the 
election  of  commissioners  (or  aldermen)  by  district,  or  "wards." 

A1J  county  governments  presently  elect  commissioners  at-large,  but 
candidates  are  nominated  by  district  apportioned  by  population  and 
area.   This  means  that  a  candidate  must  reside  in  and  run  for  a  seat 
from  a  specific  district,  but  is  elected  by  all  the  voters  in  the 
cou.-ly.   The  1973  optional  county  government  law  provides  that  election 
may  dc  at-large  or  by  district. 
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In  1974  a  law  was  enacted  to  replace  the  requirement  from  th-  ^889 
Constitution  that  required  count: es  to  create  districts  from  which 
candidates  would  run  while  election  is  at-large.   The  1974  law 
?oW^er;lnCl^deSa  sectl°n  Providing  that  the  law  "shall  not  apply 
to  counties  adopting  an  optional  or  alternative  form  of  government 

by  Strict  '"I3:;  o  lS?T0n  16"902"5   R'C-M-  194?1   The  nomin^ion 
by  district,  election  at-large  practice  has  been  in  use  in  Montana 

thaTalVar^ro  8fh9  *"*  T  Pr0bably  Created  in  *n  *tte»Pt  to  insure 
tnat  all  areas  of  the  county  were  represented. 

Election  by  district—where  only  residents  of  a  specific  district 
vote  for  a  commissioner  to  represent  that  district — provides  even 
more  direct  accountability  in  that  a  commissioner  is  accountable 
first  to  the  voters  of  his  district.   Yet  another  possibility  would 
be  a  combination  of  election  at-large  and  by  district  in  which 
some  commissioners  are  elected  at-large  and  others  are  elected 
by  district.   Together  these  four  sub-options  provide  local  study 
commissions  maximum  flexibility  in  deciding  which  option  best  fits 
their  needs  and  desires. 

The  advisability  of  providing  an  alternative  whereby  commissioners 
are  nominated  by  districts  which  are  apportioned  according  to 
population  and  area  is  questionable.   It  has  not  been  included  here. 
Using  area  as  a  consideration  in  apportionment  can  be  questioned. 
The  U.S.  Supereme  Court  has  applied  the  "one  man,  one  vote"  ruling 
to  local  government  legislative  bodies  [see  Avery  V.  Midland 
County,  Texas,  390  U.S.  474  (1968)],  but  apportionment  according 
to  area  as  well  as  population  has  not  been  considered  by  the  court. 
Apportionment  according  to  area  is,  however,  probably  unconstitutional 
if  it  is  used  to  contravene  the  "one  man,  one  vote"  principle.   It 
may  also  be  a  practical  invitation  to  gerrymandering. 

Proponents  of  the  at-large  system  argue  that  voters  ought  to  elect 
commissioners  who  will  take  into  account  the  interests  of  the  entire 
local  government.   Election  by  districts,  they  argue,  results  in  a 
fragmented  commission  in  which  local  government-wide  interests  do 
not  receive  a  fair  hear  i 

Those  favoring  the  district  system  say  that  diversity  within  the 
local  government  area  liemnds  that  each  section  of  that  area  have 
a  representative  voice  on  the  commission.   They  argue  that  the  at- 
large  system  does  not  give  representation  to  minority  interests. 
Groups  wit'iouc  sufficient  pov.er  to  win  at-large  elections  might 
win  representation  under  the  district  system. 

(h)    Local  government  elections  shall  be  conducted  on  a: 
(i)    partisan  basis  as  provided  in  this  Title;  or 
(ii)   non-partisan  basis  as  provided  in  this  Title. 

Comment:    As  with  the  district  vs.  at-large  matter,  the  question 
of  whether  elections  should  be  partisan  or  non-partisan  is  best 
left  to  the  local  study  commissions.   Under  present  Montana  law 
the  mayor-council  form  in  cities  over  3,500  must  conduct  partisan 
primaries;  the  city  manager  and  city  commissioner  forms  have  non- 
partisan elections;  all  county  elections  are  partisan;  and  the  present 
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consolidated  form  is  non-partisan.   The  provisions  for  conducting 
partisan  or  non-partisan  elections  will  be  authorized  in  Part  3, 
Chapter  6  of  Title  47A. 

(i)    The  commission  shall  have  a  chairman  who  shall  be: 
(i)    elected  by  the  members  of  the  commission  from  their  own 
number  for  a  term  established  by  ordinance;  or 
(ii)   selected  as  provided  by  ordinance. 

Comment:   In  Montana  and  nationally,  the  most  common  means  of 
selecting  a  commission  chairman  is  for  the  commissioners  to  elect 
a  chairman  from  their  own  number.   This  method  is  presently  used 
in  all  county  forms  in  Montana  and  in  the  consolidated  form.   In 
the  mayor-council  form  the  council  "may"  elect  a  president.   In 
the  city  manager  form  the  commission  chairman  (or  mayor)  is  "that 
member  of  the  commission,  who,  at  the  regaular  municipal  election 
at  which  the  commissioners  were  elected,  received  the  highest 
number  of  votes."   [Section  11-3245  R.C.M.  1947];  and  in  the  city 
commission  form,  where  a  commissioner-mayor  is  elected  directly, 
he  serves  as  the  presiding  officer. 

(j  )     The  presiding  officer  of  the  commission  shall  be: 

(i)     the  chairman  of  the  commission  who  shall  have  the 
same  power  to  vote  as  other  members  of  the  commission;  or 

(ii)    the  executive  who  shall  have  the  same  power  to  vote  as 
the  commissioners;  or 

(iii)   the  executive  who  shall  decide  all  tie  votes  of  the 
commission,  but  he  shall  have  no  other  vote.   The  chairman  of  the 
commission  shall  preside  if  the  executive  is  absent;  or 

(iv)    the  executive,  but  he  may  not  vote. 

Comment:   In  the  commission-executive  form  with  a  separately  elected 
executive,  the  question  arises  as  to  who  should  preside  at  commission 
meetings.   Under  the  present  Montana  mayor- council  form  the  mayor  is 
the  presiding  officer.   In  every  other  form  of  local  government 
presently  authorized  in  Montana,  th<_  presiding  officer  is  one  of  the 
commissioners. 

This  subsection  provides  local  study  commissions  with  four  distinctly 
different  alternatives.   The  first  alternative  designates  the  chairman 
of  the  commission--i. e.  one  of  the  commissioners--as  the  presiding 
officer  of  the  commission.   The  second  alternative  designates  the 
executive  as  presiding  officer  and  grants  him  full  voting  powers  on 
the  commission,  essentially  making  the  executive  a  member  of  the  com- 
mission.  The  third  alternative  designates  the  executive  as  the 
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presiding  officer  and  grants  him  the  power  to  vote  only  in  instances 
in  which  the  commission  has  reached  a  tie  vote.   The  fourth  alternative 
designates  the  executive  as  the  presiding  officer  but  he  has  no  power 
to  vote  in  any  instance  including  tie  votes  of  the  commission. 

Study  commissions,  therefore,  have  the  opportunity  to  create  a 
formal  relationship  between  the  executive  and  the  commission  which 
will  best  suit  the  needs  of  their  particular  locality. 


(k)    Commission  members  shall  be  elected  for: 
(i)    concurrent  terms  of  office;  or 
(ii)   overlapping  terms  of  office. 

Comment ;   The  terras  of  all  local  government  commissioners  in 
Montana  are  overlapping.   An  option  for  concurrent  terms  provides 
local  study  commissions  the  opportunity  to  create  a  system  whereby 
an  entirely  new  commission  is  elected  wnen  terms  expire. 

(1)    The  size  of  the  commission,  which  shall  be  a  number  not 
less  than  three  (3),  shall  be  established  when  the  form  is  adopted 

by  the  voters,  and: 

(i)    community  councils  of  at  least  three  members  shall  be 
elected  within  each  district  to  advise  the  commissioner  from  that 
district.   Local  governments  conducting  elections  at  large  shall 
district  according  to  population  for  the  purpose  of  electing  com- 
munity councils;  or 

(ii)   community  councils  to  advise  commissioners  may  be  authoriz- 
ed by  ordinance. 

Comment :   All  nine  forms  of  local  government  presently  authorized 
in  Montana  require  that  commissions  (or  "councils")  have  at  least 
three  members.    An  exception  here  is  town  government  which  by  or- 
dinance may  reduce  the  number  of  wards  to  one  containing  only  two 
aldermen.    In  the  mayor-council  from  the  council  may  be  as  large 
as  20.   In  the  other  two  city  forms  and  in  all  county  forms  the 
number  may  be  from  three  to  five.    In  the  consolidated  form  it  is 
three  to  seven. 

Of  3,049  counties  nationally  a  1965  accounting  showed  73  percent 
had  commissions  ranging  in  size  from  three  to  five.   In  the  other 
27  percent,  commissions  ranged  in  size  form  one  to  over  one  hundred. 
[U.S.  Bureau  of  Census,  "Governing  Boards  of  County  Governments: 
1965,"  State  and  Local  Government  Special  Studies,  No.  59,  Washington, 
D.C.,  April  1965,  p.  3.] 
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Local  study  commissions  also  have  the  opportunity  to  mandate  com- 
munity councils  under  (i)  above 

If  a  local  study  commission  selects  sub-option  (ii)  above  they  leave 
the  question  of  whether  or  not  there  should  be  community  councils 
up  to  the  commission  of  the  local  government. 

Community  councils  are  advisory  boards  that  are  elected  from  repre- 
sentative areas.   The  community  councils  are  a  type  of  neighborhood 
advisory  council  that  have  been  authorized  in  the  proposed  Salt 
Lake  County  Charter  and  Portland  Charter.   Such  advisory  councils 
usually  meet  with  their  district  commissioner  once  a  month  to 
deal  with  local  issues  and  receive  reports  from  the  commission. 

Community  councils  may  be  appealing  for  the  larger  cities  in  Montana 
as  a  means  of  breaking  a  large  government  into  small  enough  parts 
to  give  all  citizens  some  imput  into  the  government  process.   Com- 
munity councils  may  also  be  appealing  to  county  or  consolidated 
governments  with  widely  dispersed  pockets  of  population.   The  councils 
could  serve  to  keep  local  government  commissioners  in  closer  touch 
with  the  needs  and  desires  of  their  various  constituencies. 

The  specific  procedure  for  determining  the  size  of  commissions  will 
be  established  in  the  amendments  to  HB  805. 


(m)  The  term  of  office  of  elected  officials  may  not  exceed 
four  (4)  years,  and  shall  be  established  when  the  form  is  adopted 
by  the  voters. 

Comment:   Of  the  nine  forms  of  local  government  presently  author- 
ized in  Montana,  elected  executives  serve  four  year  terms  and 
commissioners  and  aldermen  serve  terras  ranging  from  four  years  in 
all  city  forms  to  six  years  in  the  county  commission  form.   Terms 
longer  than  six  years  would  isolate  elected  officials  from  the  voters 
loi  -.1  inordinately  long  period.   Even  six  years  is  a  long  term 
and  in  the  legislative  arena  only  United   States  Senators  and 
county  commissioners  now  serve  such  terms.   It  will  be  up  to  the 
local  study  commissions  to  decide  upon  the  length  of  terms  for  all 
elected  officials  of  the  local  government.     With  the  granting  of 
legislative  power  to  county  commissioners  and  especially  with  the 
establishment  of  separate  executive  positions,  it  is  time  to  re- 
assess both  the  justification  for,  and  desirability  of  six  year 
terms  for  county  commissioners. 

(4)    The  plan  of  government  submitted  to  the  qualified  elec- 
tors shall  determine  the  powers  of  the  local  government  unit  by 
authorizing: 

(a)    General  government  powers;  or 

fb)    Se] f-qovernment  powers. 
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Comment:   Section  6,  Article  XI  ox  the  1972  Constitution  provides 
in  part  that  the  grant  of  self-government  powers  that  is  automatically 
given  to  units  that  write  charters  may  be  extended  to  other  local 
governments  through  alternative  forms  of  government.   This  subsection 
permits  local  study  commissions  to  decide  whether  the  local  govern- 
ment unit  shall  have  general  powers,  i.e.  the  granted  powers  available 
to  local  government  or  self-government  powers,  i,e.  all  powers  not 
prohibited  by  constitution,  law  or  charter. 


47A-3-204.   COMMISSION-MANAGER  FORM.   (1)   The  commission- 
manager  form  (which  may  be  called  the  "council-manager"  form)  con- 
sists of  an  elected  commission  (which  may  be  called  the  "council") 
and  a  manager  appointed  by  the  commission  who  shall  be  the  chief 
administrative  officer  of  the  local  government.   The  manager  shall 
be  responsible  to  the  commission  for  the  administration  of  all 
local  government  affairs  placed  in  his  charge  by  law,  ordinance,  or 
resolution. 

Comment:   The  commission-manager  form  is  characterized  by  a  pro- 
fessional manager  who  is  charged  with  the  administration  of  local 
government  affairs.   The  manager  is  appointed  by,  responsible  to, 
and  serves  at  the  pleasure  of  the  commission.   The  commission 
acts  as  the  policy-making  and  legislative  body,  but  does  not  inter- 
fere with  the  day-to-day  administration  of  the  local  government. 

This  form  is  comparable  in  structure  to  a  private  corporation  in 
which  the  voters  are  analogous  to  corporate  stockholders,  the 
commission  is  analogous  to  the  corporate  board  of  directors,  and 
the  manager  is  analagous  to  a  corporate  general  manager.   In  the 
commission-manager  form,  then,  policy-making  and  administration 
are  separated.   There  is  not,  strictly  speaking,  a  separation  of 
powers  since  the  manager  is  appointed  by  the  commission  rather 
than  elected  by  the  voters.   The  administrative  powers  of  the 
manager  are  similar  to  those  of  most  elected  executives  except  he 
does  not  have  a  vote  on  the  commission  and  he  may  not  veto  ordin- 
ances or  resolutions. 

Three  forms  of  commission-manager  government  are  presently  author- 
ized in  Montana,  one  for  cities,  one  for  counties,  and  one  for 
consolidated  governments.   Great  Falls,  Helena,  and  Bozeman  use 
the  city-manager  form,  and  Petroleum  County  has  a  county-manager. 
There  are  no  consolidated  governments  in  Montana  at  this  time. 
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Nationally  the  city-manager  form  is  very  popular  and  it  continues 
to  gain  wide  acceptance.   In  the  thirty  years  between  1938  and 
1968  the  number  of  United  States  cities  over  5,000  population 
adopting  the  manager  form  has  more  than  quadrupled.   In  1973  some 
37  percent  of  all  United  States  towns  and  cities  had  the  manager 
form,  and  44  percent  of  all  cities  in  the  10,000  to  25,000  pop- 
ulation range  had  adopted  it.   [The  Municipal  Yearbook,  1973, 
International  City  Management  Association,  Washington,  D.C.,  p.  4, 
In  1971  some  form  of  appointed  manager  or  administrative  officer 
was  in  use  in  18  percent  of  the  counties  in  the  United  States. 
[Profile  of  County  Government,  A.C.I.R.,  January,  1972,  p.  13.] 

Critics  of  the  commission-manager  form  argue  that  it  gives  too 
much  administrative  authority  to  one  person;  that  administration 
is  "too  far  from  the  voters";  that  the  commission  leaves  too  much 
to  the  manager;  and  that  the  commission  does  not  provide  the 
political  leadership  it  should. 

Proponents  of  the  commission-manager  form  maintain  that  it  pro- 
vides professional  management  while  retaining  strong  policy- 
making authority  in  an  elected  body.   This  professional  adminis- 
tration is  enhanced  by  the  fact  that  the  manager  does  not  have 
to  engage  in  political  campaigns  and  can  therefore  devote  full 
time  to  the  business  of  the  government.   Proponents  might  also 
point  to  the  desirability  of  separating  the  political  or  policy- 
making role  of  the  commission  from  the  technical  and  administra- 
tive execution  of  that  policy  by  the  manager. 


(2)  The  manager  shall  be  appointed  by  the  commission  for  an 
indefinite  term  on  the  basis  of  merit  only,  and  removed  only  by  a 
majority  vote  of  the  whole  number  of  the  commission. 

Comment:   The  power  of  the  commission  to  appoint  and  remove  the 
manager  at  its  discretion  is  a  principle  which  is  recognized  in 
all  manager  forms  both  in  Montana  and  nationally.   The  provision 
stipulating  removal  of  the  manager  only  by  a  majority  vote  of  the 
whole  number  of  the  commission  is  included  in  recognition  of  the 
importance  of  such  an  action. 

(3)  The  manager  shall: 

(a)  enforce  laws,  ordinances  and  resolutions. 

(b)  perform  the  duties  required  of  him  by  lav;,  ordinance  or 
resolution. 

(c)  administer  the  affairs  of  the  local  government. 

(d)  direct,  supervise  and  administer  all  departments,  agencies 
and  offices  of  the  local  government  unit  except  as  otherwise  provided 
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by  law  or  ordinance. 

(e)  carry  out  policies  established  by  the  commission. 

(f)  prepare  the  commission  agenda. 

(g)  recommend  measures  to  the  commission. 

(h)    report  to  the  commission  on  the  affairs  and  financial  con- 
dition of  the  local  government. 

(i)    execute  bonds,  notes,  contracts  and  written  obligations  of 
the  commission,  subject  to  the  approval  of  the  commission. 

(j)    report  to  the  commission  as  the  commission  may  require. 

(k)   attend  commission  meetings  and  may  take  part  in  the  dis- 
cussion, but  he  may  not  vote. 

(1)   prepare  and  present  the  budget  to  the  commission  for  its 
approval  and  execute  the  budget  adopted  by  the  commission. 

(m)   appoint,  suspend,  and  remove  all  employees  of  the  local 
government  except  as  otherwise  provided  by  law  or  ordinance.   Em- 
ployees appointed  by  the  manager  and  his  subordinates  shall  be  ad- 
ministratively responsible  to  the  manager. 

(n)   appoint  members  of  temporary  advisory  committees  establish- 
ed by  the  manager. 


Comment:   The  commission-manager  form  is  characterized  by  a  manager 
with  broad  administrative  authority.   Many  of  the  powers  listed 
here  are  already  found  in  the  three  Montana  manager  forms,  while 
some  have  been  drawn  from  manager  forms  in  other  states.   Together 
these  powers  provide  for  a  strong  manager  with  the  authority  nec- 
essary for  effective  administration. 

In  reviewing  the  laws  of  Montana  and  those  of  representative  other 
states,  it  was  found  that  while  some  of  these  powers  are  found 
more  frequently  than  others,  all  are  presently  authorized  in 
Montana  or  elswhere  in  the  United  States.   (See  Table  1.) 
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Table  1 
POWERS  OF  MANAGER 


Powers   of  Manager    in    47A-3-204U) 
abcdefghijklmn 


Montana  commission-manager 
forms: 

1.  city  manager 

2.  county  manager 

3.  consolidated  gov't. 

Manager  forms  from  represen- 
tative other  states: 

4 .  Pennsylvania  munic- 
ipal manager  form 

5.  Minnesota  county 
manager  form 

6.  Florida  optional 
county  charter  form 

7.  Utah  model  optional 
plans  of  county  gov't 

8.  National  Municipal 
League  model  council- 
manager  plan 
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(4)  Neither  the  commission  nor  any  of  its  members  may  dic- 
tate the  appointment  or  removal  of  any  employee  whom  the  manager 
or  any  of  his  subordinates  are  empowered  to  appoint. 

Comment:   This  provision  specifically  prohibits  commission  action 
in  an  administrative  area  which  is  reserved  to  the  manager.   A 
similar  provision  appears  in  the  Montana  consolidated  government 
plan  [Section  11-3435,  R.C.M.  1947]  where  interference  by  commis- 
siorers  is  a  misdemeanor,  conviction  of  which  shall  forfeit  the 
office  of  the  commissioner  involved.   The  National  Municipal 
League  model  council-manager  plan  contains  an  identical  provision. 

(5)  Except  for  the  purpose  of  inquiry  or  investigation  under 
47A-3-3    ,  the  commission  or  its  members  shall  deal  with  the  local 
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government  employees  who  are  subject  to  the  direction  and  super- 
vision of  the  manager,  solely  through  the  manager,  and  neither  the 
commission  nor  its  members  may  give  orders  to  any  such  employee, 
either  publicly  or  privately. 

Comment:   This  subsection  also  prohibits  commission  activity  in 
an  administrative  area  except  for  purposes  of  inquiry  or  invest- 
igation.  This  provision  is  identical  to  one  in  the  National 
Municipal  League  model  council-manager  plan  and  is  similar  to  a 
provision  in  the  Montana  consolidated  government  form.  [Sections 
11-3435,  11-3443,  R.C.M.  1947].   Details  on  the  power  of  the 
commission  to  inquire  into  the  affairs  of  local  government  will 
be  provided  in  the  chapter  on  Commission  Organization  and  Proced- 
ure, Part  3,  Chapter  3  of  the  Proposed  Title  47A. 

(6)   The  plan  of  government  submitted  to  the  qualified 
electors  shall  further  define  the  structural  characteristics  of 
the  form  by  including  one  item  from  each  of  the  choices  listed 
below: 

(a)  All  members  of  boards  and  committees,  other  than  temporary 
advisory  committees  established  by  the  manager,  shall  be  appointed 
by: 

(i)   the  chairman  with  the  consent  of  the  commission;  or 
(ii)   the  manager  with  the  consent  of  the  commission;  or 
(iii)  the  commission. 

Comment:   Traditionally  these  appointments  have  fallen  to  the 
commission  or  to  the  commission  chairman  in  the  manager  form. 
This  subsection  includes  a  third  option,  appointment  by  the  man- 
ager with  commission  consent. 

In  the  case  of  temporary  advisory  boards  and  committees,  the  com- 
mission appoints  upon  the  request  of  the  city-manager  in  the 
Montana  city-manager  forn  [Section  11-3262,  R.C.M.  1947]  and  the 
manager  nay  appoint  such  boards  in  the  Montana  consolidated  gov- 
ernment plan.   [Sec* ion  11-3442,  R.C.M.  1947] 

(b)  The  commission  shall  be: 
(i)    elected  at  large;  or 

(ii)   elected  by  districts  in  which  candidates  must  reside  and 
which  are  apportioned  by  population;  or 
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(iii)  nominated  by  districts  in  which  candidates  must  reside 
and  which  are  apportioned  by  population,  but  elected  at  large;  or 

(iv)   elected  by  any  combination  of  districts  in  which  candidates 
must  reside  and  which  are  apportioned  by  population,  and  at- large. 

Comment:   See  comment  on  47A-3-203 (3) (g) . 

(c)  Local  government  elections  shall  be  conducted  on  a: 
(i)    partisan  basis  as  provided  in  this  Title;  or 

(ii)   non-partisan  basis  as  provided  in  this  Title. 

Comment:   See  comment  on  47A- 3-203 ( 3) (h) . 

(d)  The  chairman  of  the  commission  shall  be: 

(i)    elected  by  the  members  of  the  commission  from  their  own 
number  for  a  term  established  by  ordinance;  or 

(ii)   elected  by  the  qualified  electors  for  a  term  of  office;  or 

(iii)  selected  as  provided  by  ordinance. 

Comment:   In  the  city-manager  form  presently  in  use  in  Montana  the 
presiding  officer  is  the  mayor  who  is  the   :;.jtiissioner  who  received 
the  highest  number  of  votes  at  the  regular  municipal  election. 
[Section  11-3245,  R.C.M.  1947]   In  the  county-manager  and  the  con- 
solidated-government form  the  commission  chairman  is  elected  by  the 
commissioners  from  their  own  number. 

In  the  commission-manager  form  the  commission  chairman  or  mayor  is 
the  official  head  of  the  local  government  but  has  no  special  powers. 
See  comment  on  47A-3-203 ( 3) (i) . 

(e)  Commission  members  shall  be  elected  for: 
(i)    concurrent  terms  of  office;  or 

(ii)   overlapping  terms  of  office. 

Comment:   See  comment  on  47A-3-203 ( 3) (k) . 

(f)  The  size  of  the  commission,  which  shall  be  a  number  of 
not  less  than  three  (3),  shall  be  established  when  the  form  is 
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by  the  voters,  and: 

(i)    community  councils  of  at  least  three  members  shall  be 
elected  within  each  district  to  advise  the  commissioner  from  that 
district.   Local  governments  conducting  elections  at-large  shall 
district  according  to  population  for  the  purpose  of  electing  com- 
munity councils;  or 

(ii)   community  councils  to  advise  commissioners  may  be 
authorized  by  ordinance. 

Comment :   See  comment  on  47A-3-203(3) (1) . 

(g)    The  term  of  office  of  elected  officials  may  not 
exceed  four  (4)  years,  and  shall  be  established  when  the  form  is 
adopted  by  the  voters. 

Comment:   See  comment  on  47A-3-203 ( 3) (m) . 

(7)    The  plan  of  government  submitted  to  the  qualified 
electors  shall  determine  the  powers  of  the  local  government  unit 
by  authorizing: 

(a)  General  government  powers;  or 

(b)  Self-government  powers. 

Comment:   See  comment  on  47A-3-203 (4) . 


47A-3-205.   COMMISSION  FORM.   (1)   The  commission  form  con- 
sists of  an  elected  commission  (which  may  also  be  called  the 
"council")  and  other  elected  officers  provided  by  law.   All  leg- 
islative, executive,  and  administrative  powers  and  duties  of  the 
local  government  not  specifically  reserved  by  law  or  ordinance  to 
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other  elected  officers  shall  reside  in  the  commission.   Cities  and 
towns  which  adopt  this  form  may  distribute  by  ordinance  the  ex- 
ecutive and  administrative  powers  and  duties  into  departments 
headed  by  individual  commissioners. 

Comment:   A  defining  characteristic  of  the  commission  form  of  gov- 
ernment is  the  vesting  of  both  executive  and  legislative  authority 
in  one  multi-member  body.   This  may  be  modified  to  a  degree  by  the 
appointment  of  a  chief  administrative  officer,  but  unlike  a  man- 
ager in  the  commission-manager  form,  the  chief  administrative  offi- 
cer does  not  have  the  broad  authority  and  freedom  from  commission 
directives  in  the  day  to  day  administration  of  the  local  government. 

Three  forms  of  commission- type  local  government  are  presently  author- 
ized in  Montana.   One  of  these,  the  city  commission  form,  was  first 
authorized  in  1911  but  in  the  intervening  63  years  it  has  been  tried 
only  three  times  and  is  presently  not  in  use  anywhere  in  the  state. 
Nationally  it  is  rapidly  disappearing  as  a  form  of  city  government. 
In  every  year  since  1952,  city  commission  forms  in  the  United  States 
have  declined  in  number,  both  numerically  and  proportionately. 
["Forms  of  Municipal  Government",  Ohio  Governmental  Research  Insti- 
tute, Cleveland,  1968,  p.  2.]   In  the  30  years  between  1938  and  1968 
the  percentage  of  United  States  cities  of  over  5,000  population  using 
the  commission  form  dropped  from  about  15  percent  to  6  percent  [Ibid.] 
By  1973  only  4  percent  of  all  cities  and  towns  in  the  United  States 
had  a  commission  form  of  government  [Municipal  Year  Book,  International 
City  Management  Association,  Washington,  D.C.,  1973,  p.  4] 

Two  forms  of  commission  government  are  presently  authorized  for 
Montana  counties.   The  traditional  elected  county  official  form 
(slightly  modified  in  1973) ,  and  the  new  councy  commission  form  author- 
ized in  1973.   At  present,  55  of  Montana's  56  counties  have  the  tra- 
ditional elected  county  official  form  of  government.   The  lone  excep- 
tion is  Petroleum  County  which  adopted  a  county  manager  form  in  1942. 

Nationally  the  county  plural  executive  type  (called  the  "elected 
county  official  form"  in  Montana)  still  predominates.   In  1971  80 
percent  of  all  counties  in  the  United  States  operated  under  this  form. 
[Profile  of  County  Government,  A.C.I.R.,  Washington,  D.C.,  1972, 
p.  13.]   The  remainder  operate  under  some  variation  of  an  appointed 
or  elected  executive  form. 

The  commission  form  for  cities  differs  in  some  important  aspects 
from  the  commission  form  as  it  is  employed  on  the  county  level,  but 
they  have  in  common  two  main  features;  1)  a  merged  executive  and 
legislative  branch  in  which  the  elected  commissioners  act  as 
both  policy  makers  and  policy  administrators;  2)  a  plural  execu- 
tive in  which  administrative  responsibility  is  fragmented  and 
accountability  may  be  blurred.   The  matter  of  accountability  and 
responsibility  becomes  even  more  complicated  in  the  traditional 
elected  county  official  form  where  a  number  of  independently 
elected  executive  officers  further  share  administrative  authority 
and  responsibility.   Traditionally  the  county  commission  has  had 
onlv  administrative  power,  but  under  the  new  constitution  they 
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can  be  granted  legislative  power.   The  grant  of  legislative  power 
to  county  commissioners  is  possibly  the  strongest  argument  for 
increasing  the  size  of  county  camiissions   and  separating  legislative 
and  administrative  powers. 

Traditionally,  city  commission  forms  have  had  departments  headed 
by  individual  commissioners.   In  this  form  local  study  commissions 
have  the  opportunity  to  authorize   this  system  if  they  so  desire. 
Note,  however,  that  no  mention  is  made  here  of  which  departments 
shall  be  established,  or  which  commissioner  shall  head  them. 

Proponents  of  the  city  commission  form  argue  that  dividing  exe<_u 
tive  authority  among  several  commissioners  is  desirable  in  that  no 
one  official  can  become  too  powerful.   It  may  also  be  argued  that 
administration  of  the  government  is  close  to  the  voters  since  the 
commissioner-administrators  are  elected  directly  by  the  people. 

In  addition  to  the  merged  executive-legislative  authority  and  the 
fragmented  responsibility  mentioned  above,  critics  of  the  city 
commission  plan  argue  that  this  "headless"  government  lacks  coordin- 
ation, is  inefficient,  and  encourages  "buck  passing". 

The  commission  form  has  been  made  available  to  cities  and  towns  in 
this  draft  bill  for  two  reasons,  both  of  which  are  clearly  challen- 
gable.   In  the  interest  of  maximum  flexibility,  this  bill  does  not 
foreclose  the  opportunity  for  a  local  study  commission  to  adopt  this 
form  if  it  finds  it  suits  its  own  particular  needs,  and;  2)  the  com- 
mission form  is  authorized  in  Montana  now,  and  even  though  it  is 
not  in  use,  to  eliminate  it  would  decrease  one  of  the  options  pres- 
ently available. 

The  use  of  the  commission  form  in  county  government  is  a  different 
matter.   The  elected  county  official  form  is  presently  in  use  in 
all  but  one  of  Montana's  counties.   It  is  the  only  form  which  has 
constitutional  status  and  it  must  therefore  be  offered  as  one  of  the 
optional  forms.   The  same  criticisms  made  of  other  commission  forms 
("headless",  fragmented  responsibility,  no  legislative-executive 
separation,  etc.)  apply  as  well  to  the  elected  county  official  form. 
The  election  of  up  to  eleven  other  officials  in  addition  to  the  com- 
missioners makes  it  even  more  difficult  to  pinpoint  responsibility 
and  accountability.   The  election  of  so  many  county  officials  may 
also  be  critized  for  the  expense  it  incurs,  for  the  confusion  it 
causes  the  voters,  and  for  the  possibility  that  popular,  but  profes- 
sionally unqualified  officials  may  be  elected. 

The  "County  Commission  form"  authorized  in  1973  eliminates  all 
elected  officials  other  than  commissioners  and  replaces  them  with 
commission  appointees.   Beyond  that  it  is  subject  to  the  same  criti- 
cism as  other  commission  forms.   The  principal  problem  or  advantage 
is  tV  combining  of  legislative  and  executive  power. 

Proponents  of  the  elected  county  official  form  point  to  the  fact 
that  offices  can  be  consolidated  and  that  since  1973  commissioners 
may  hire  professional  administrative  assistants,  thereby  overcoming 
some  of  the  critic's  objections.   They  also  point  out  that  the  tra- 
ditional form  of  county  government  is  understood  by  Montananas  and 
that  a  large  number  of  elected  officials  insure  greater  democratic 
control  over  county  government. 
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Through  Section  205,  then,  a  local  study  commission  could  duplicate 
either  of  the  county  commission  forms  presently  authorized  in  Montana 
or  it  could  substantially  change  them  according  to  the  sub-options 
selected. 

(2)    The  plan  of  government  submitted  to  the  qualified 
electors  shall  further  define  the  structural  characteristics  of 
the  form  by  including  one  item  from  each  of  the  choices  listed 
below: 

(a)  The  commission  shall  be: 

(i)    elected  at  large;  or 

(ii)   elected  by  districts  in  which  candidates  must  reside  and 
which  are  apportioned  by  population;  or 

(iii)  nominated  by  districts  in  which  candidates  must  reside  and 
which  are  apportioned  by  population,  but  elected  at  large;  or 

(iv)   elected  by  any  combination  of  districts  in  which  candidates 
must  reside  and  which  are  apportioned  by  population,  and  at-large. 
Comment :   See  comment  on  47A-3-203 (3) (g) . 

(b)  Local  government  elections  shall  be  conducted  on  a: 
(i)    partisan  basis  as  provided  in  this  Title;  or 

(ii)   non-partisan  basis  as  provided  in  this  Title. 
Comment:   See  comment  on  47A-3-203(3) (h) . 

(c)  The  chairman  of  the  commission,  who  may  be  referred  to 
as  the  "mayor",  shall  be  the  presiding  officer  of  the  commission. 
All  members  of  boards  and  committees  shall  be  appointed  by  the 
chairman  with  the  consent  of  the  commission.   He  shall  be  rec- 
ognized as  the  head  of  the  local  government  unit  and  he  shall  have 
the  power  to  vote  as  other  members  of  the  commission,  and  he  shall 
be: 

(i)    elected  by  the  members  of  the  commission  from  their  own 
number  for  a  term  established  by  ordinance;  or 
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(ii)   selected  as  provided  by  ordinance;  or 

(iii)  elected  directly  by  the  voters  for  a  term  established 
by  ordinance. 

Comment: 

Local  study  commissions  may  provide  for  a  chairman  who  is 
elected  by  the  members  of  the  commission  from  their  own  number, 
for  a  chairman  who  is  selected  in  any  manner  stipulated  by  ordinance 
of  the  commission,  or  for  a  chairman  who  is  elected  directly  by 
the  voters.   The  direct  election  of  the  commission  chairman  by 
the  voters  is  not  a  common  practice  but  it  is  the  manner  in 
which  the  chairman  is  elected  in  the  presently  authorized  Montana 
city  commission  form.   Regardless  of  how  the  chairman  (or  "mayor") 
is  selected,  with  the  exception  of  his  power  of  appointment  to 
boards  and  committees  he  has  no   greater  powers  than  other 
commissoners  and  is  simply  a  first  among  equals. 

(d)  The  commission: 

(i)  shall  appoint  one  or  more  administrative  assistants  to 
assist  them  in  the  supervision  and  operation  of  the  local  govern- 
ment; or 

(ii)   may  appoint  one  or  more  administrative  assistants  to 
assist  them  in  the  supervision  and  operation  of  the  local  govern- 
ment. 

Comment:   See  comment  on  47A-3-203(3) (a) . 

(e)  Commission  members  shall  be  elected  for: 
(i)    concurrent  terms  of  office;  or 

(ii)   overlapping  terms  of  office. 
Comment:   See  comment  on  47A-3-203 ( 3) (kj . 

(f)  The  size  of  the  commission,  which  shall  be  a  number  of 

not  less  than  three  (3) ,  shall  be  established  when  the  form  is  adopted 

by  the  voters,  and: 

(i)    community  councils  of  at  least  three  members  shall  be 
elected  within  each  district  to  advise  the  commissioner  from  that 
district.   Local  governments  conducting  elections  at-large  shall 
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district  according  to  population  for  the  purpose  of  electing  com- 
munity councils;  or 

(ii)   community  councils  to  advise  commissioners  may  be 
authorized  by  ordinance. 

Comment:   See  comment  on  47A-3-203 (3) (1) . 

(g)    The  term  of  office  of  elected  officials  may  not  exceed 
four  (4)  years,  except  the  term  of  office  for  commissioners  in 
counties  adopting  the  commission  form  may  not  exceed  six  (6)  years. 
Terms  of  office  shall  be  established  when  the  form  is  adopted  by 
the  voters. 

comment:   See  comment  on  47A-3-203 (3) (m) . 

(3)    In  county  and  consolidated  local  study  commissions,  the 
plan  of  government  submitted  to  the  qualified  electors  shall  further 
define  the  structural  characteristics  of  the  form  by  including  one 
item  from  each  of  the  choices  listed  below.   The  officers  shall 
have  the  powers  and  duties  established  by  ordinance.   After  the 
establishment  of  any  office,  the  commission  may  consolidate,  as 
provided  by  law,  two  or  more  of  the  offices. 

(a)  A  legal  officer  (who  may  be  called  the  "county  attorney"): 
(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 
(iii)  shall  be  appointed  by  the  chairman  of  the  local  govern- 
ment commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)  may  at  the  discretion  of  the  commission  be  selected  as 
by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(b)  A  law  enforcement  officer  (who  may  be  called  the  "sheriff") 
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(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 

commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 

provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(c)  A  clerk  and  recorder: 
(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 
(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 
(v)    may  at  the  discretion  of  the  commission  be  selected  as 
provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(d)  A  clerk  of  district  court: 
(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 
(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 

commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as  provided 

by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  a^  a  separate  office. 

(e)  A  treasurer: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 
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(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 
provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(f)  A  surveyor: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 
(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 

provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(g)  A  superintendent  of  schools: 
(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government 
commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 

commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 

provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form   as  a  separate  office. 

(h)    An  assessor: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
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commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 
provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office., 

(i)    A  coroner: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 
provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(j)    A  public  administrator: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  government 
commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 

(v)    may  at  the  discretion  of  the  commission  be  selected  as 
provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

(k)    An  auditor: 

(i)    shall  be  elected;  or 

(ii)   shall  be  appointed  by  the  local  government  commission;  or 

(iii)  shall  be  appointed  by  the  chairman  of  the  local  govern- 
ment commission;  or 

(iv)   shall  be  selected  as  provided  by  ordinance;  or 
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(v)    may  at  the  discretion  of  the  commission  be  selected 
as  provided  by  ordinance;  or 

(vi)   shall  not  be  included  in  this  form  as  a  separate  office. 

Comment:   This  subsection  applies  only. to  counties  and  consolidated 
governments.   Article  XI,  Section  3(2)  of  the  Montana  Constitution 
provides: 

One  optional  form  of  county  government  includes,  but  is 
not  limited  to,  the  election  of  three  county  commissioners, 
a  clerk  and  recorder,  a  clerk  of  district  court,  a  county 
attorney,  a  sheriff,  a  treasurer,  a  surveyor,  a  county 
superintendent  of  schools,  an  assessor,  a  compensation  of 
those  offices  shall  be  provided  by  law.   The  Board  of  county 
commissioners  may  consolidate  two  or  more  such  offices. 
The  Boards  of  two  or  more  counties  may  provide  for  a  joint 
office  and  for  the  election  of  one  official  to  perform  the 
duties  of  any  such  office  in  those  counties. 

Thus,  the  Constitution  mandates  that  the  traditional  county  elected 
official  form  be  one  of  the  optional  forms  authorized.   This  sub- 
section therefore,  provides  the  opportunity  to  re-create  the  tra- 
ditional county  form.   At  the  same  time,  however,  it  makes  it  pos- 
sible to  modify  that  form  to  a  considerable  degree. 

This  subsection  aiso  provides  for  the  authority  to  consoiiaate  two 
or  more  of  these  row  offices  "after  the  establishment  of  the  of- 
fices listed".   This  authority  exists  in  present  law.   Chapter  25, 
Title  16  R.C.M.  1947,  are  the  current  statutes  authorizing  the 
consolidation  of  offices.   The  future  procedure  for  consolidation 
will  be  provided  in  separate  legislation  which  will  be  included  in 
Chapter  4  of  part  3  in  the  proposed  Title  47A. 


(4)    Local  government  units  which  adopt  this  form  shall 
have  general  government  powers. 

Comment:   This  provision  denies  self-government  powers  to  those 
local  government  units  adopting  the  commission  form.   The  demon- 
strated weakness  of  the  commission  form,  particularly  with  regard 
to  merged  legislative  and  executive  power,  and  lack  of  a  clear 
executive  leadership,  raises  serious  objections  to  granting  more 
power  and  local  autonomy  to  local  governments  with  commission 
forms.   Self-government  powers  with  added  responsibilities  could 
serve  to  magnify  the  weaknesses  of  the  commission  form.   In  a 
form  in  which  accountability  and  responsibility  are  already  dif- 
ficult to  pinpoint,  it  is  probably  unwise  to  grant  the  commission 
greater  power. 

This  provision  may  also  act  as  an  incentive  for  local  study  com- 
missions to  give  serious  consideration  to  the  executive  or  manager 
forms  where  self-government  powers  are  available.   Of  course  a 
local  study  commission  which  wants  a  commission  form  and  self- 
government  powers  could  have  both  by  writing  a  charter — 
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47A-3-206.   COMMISSION  CHAIRMAN  FORM.   (1)   The  Commission 
Chairman  consists  of  an  elected  commission  (which  may  also  be 
referred  to  as  the  "council"),  a  commission  chairman  (who  may  also 
be  referred  to  as  "mayor")  elected  by  the  members  of  the  commission 
from  their  own  number,  and  other  elected  officers  provided  by  law. 

(2)     The  commission  chairman  (who  may  also  be  referred  to 
as  "mayor")  shall  be  elected  by  the  members  of  the  commission  from 
their  own  number  to  serve  at  the  pleasure  of  the  commission.   He 
shall  be  the  presiding  officer  of  the  commission.   He  shall  be 
recognized  as  the  head  of  the  local  government  unit,  he  shall  have 
the  power  to  vote  as  other  members  of  the  commission,  he  shall  be 
the  chief  executive  officer  of  the  local  government,  and  he  shall: 

(a)  enforce  laws,  ordinances  and  resolutions. 

(b)  perform  duties  required  of  him  by  law,  ordinance  or 
resolution. 

(c)  administer  the  affairs  of  the  local  government. 

(d)  direct,  supervise  and  administer  all  departments,  agencies 
and  affairs  of  the  local  government,  except  as  otherwise  provided  by 

law  or  ordinance. 

(e)  carry  out  policies  established  by  the  commission. 

(f)  prepare  the  commission  agenda. 

(g)  recommend  measures  to  the  commission. 

(h)     report  to  the  commission  on  the  affairs  and  financial 
condition  of  the  local  government. 

(i)     execute  bonds,  notes,  contracts  and  written  obligations 
of  the  commission,  subject  to  the  approval  of  the  commission. 

(j)     report  to  the  commission  as  the  commission  may  require. 

(k)     attend  commission  meetings  and  may  take  part  in  discussions, 
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(1)     execute  the   budctet  adopted  by  the  commission. 

(m)     appoint  with  the  consent  of  the  commission  all  members 
of  boards  and  committees;  except  the  executive  may  appoint  without 
the  consent  of  the  commission  temporary  advisory  committees  established 
by  the  executive. 

(n)     appoint  with  the  consent  of  a  majority  of  the  commission 
all  department  heads.   The  executive  may  remove  department  heads 
and  may  appoint  and  remove  all  other  employees. 

(o)     prepare  the  budget  and  present  it  to  the  commission  for 
adoption. 

(p)     exercise  control  and  supervision  over  the  administration 
of  departments  and  boards. 

Comment:  This  section  provides  for  a  chairman  who  is  elected  by 
the  members  of  the  commission  from  their  own  number.  The  chairman 
has  a  broad  grant  of  executive  and  administrative  powers.  He  is 
designated  as  the  chief  executive  officer  of  the  local  government  and 
has  all  the  powers  granted  to  the  executive  in  the  commission-executive 
form  plus  three  of  the  strong  optional  powers  which  executives  in 
the  commission-executive  form  may  have.   This  form  is  similar  to 
a  parliamentary  form  of  government  in  which  legislative  and  executive 
powers  are  fused.  The  commission  elects  from  their  own  number  a 
powerful  executive  who  may  be  replaced  at  anytime.   The  main  difference 
between  this  form  and  the  commission-executive  form  lies  in  the 
election  of  the  executive.   Here  he  is  elected  by  the  commissioners; 
in  the  commission-executive  form  he  is  elected  by  the  voters.   The 
commission  chairman  form,  then,  provides  for  strong  executive 
powers  and  administrative  leadership  but  there  is  not,  strictly 
speaking,  a  separation  of  powers  since  the  executive  "branch"  is 
not  elected  separately  by  the  voters.   There  is,  however,  a  clear 
grant  of  administrative  power,  greater  visibility  and  accountability, 
and  a  considerable,  though  not  complete,  separation  of  power. 

(3)     The  plan  of  government  submitted  to  the  qualified  electors 
shall  further  define  the  structural  characteristics  of  the  form  by 
including  one  item  from  each  of  the  choices  listed  below 
(a)     The  commission  shall  be: 
(i)     elected  at  large;  or 

(ii)   elected  by  districts  in  which  candidates  must  reside 
and  which  are  apportioned  by  population;  or 

(iii)  nominated  by  districts  in  which  candidates  must  reside 
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and  which  are  apportioned  by  population,  but  elected  at  large;  or 

(iv)   elected  by  any  combination  of  districts  in  which  candidates 
must  reside  and  which  are  apportioned  by  population,  and  at-large. 

Comment:   See  comment  on  47A-3-203 (3) (g) . 

(b)  Local  government  elections  shall  be  conducted  on  a: 
(i)     partisan  basis  as  provided  in  this  Title;  or 

(ii)    non-partisan  basis  as  provided  in  this  Title. 

Comment:   See  comment  on  47A-3-203(3) (h) . 

(c)  The  commission  chairman: 

(i)     shall  appoint  one  or  more  administrative  assistants  to 

assist  him  in  the  supervision  and  operation  of  the  local  government. 
Such  administrative  assistants  shall  be  answerable  solely  to  the 

chairman;  or 

(ii)    may  appoint  one  or  more  administrative  assistants  to 
assist  him  in  the  supervision  and  operation  of  the  local  government. 
Such  administrative  assistants  shall  be  answerably  soley  to  the 
chairman. 
Comment :   See  comment  on  47A-3-203(3) (a). 

(d)     Commission  members  shall  be  elected  for: 
(i)     concurrent  terms  of  office;  or 
(ii)    overlapping  terms  of  office. 

Comment:   See  comment  on  47A-3-203(3) (k) 

(e)    The  size  of  the  commission,  which  shall  be  a  number 
of  not  less  than  five  (5) .  shall  be  established  when  the  form  is 
adooted  bv  the  voters,  and: 
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(i)     community  councils  of  at  least  threemembers  shall  be 
elected  within  each  district  to  advise  the  commissioner  from  that 
district.   Local  governments  conducting  elections  at-large  shall 
district  according  to  population  for  the  purpose  of  electing  community 
councils;  or 

(ii)    community  councils  to  advise  commissioners  may  be 
authorized  by  ordinance. 

Comment : 

The  minimum  size  of  the  commission  in  this  form  was  set  at  five 
members  because  the  chairman  is  selected  by  a  majority  vote  of 
the  commission.   If  there  were  only  three  commissioners  then 
naming  a  replacsTient  for  a  chairman  who  had  been  removed  from  office 
would  require  the  vote  of  the  removed  chairman.   See  comment  on 
47A-3-203 (3) (1)  regarding  community  councils. 

(f)     The  term  of  office  of  elected  officials  may  not  exceed 
four  (4)  years,  and  shall  be  established  when  the  form  is  adopted 
by  the  voters. 

Comment: 

See  comment  on  47A-3-203 (3)  (m)  . 

(4)     The  plan  of  government  submitted  to  the  qualified  electors 
shall  deternime  the  powers  of  the  local  government  unit  by  authorizing: 

(a)  General  Government  powers;  or 

(b)  Self-Government  powers. 
Comment: 


The  ootion  for  self-aovernment  oowers  is  available  in  this  form. 
There  is  a  clear  statutory  grant  of  administrative  power,  and 
accountability  and  visibility  are  greater  than  in  the  commission 
form. 
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47A-3-20  7.   TOWN  MEETING  FORM.   (1)   The  town  meeting  form 
consists  of  an  assembly  of  the  qualified  electors  of  a  town  (known 
as  a  town  meeting) ,  an  elected  town  chairman,  who  shall  be  a  qualified 
elector,  and  an  optional  elected  town  meeting  moderator.   The  town 
meeting  form  may  be  adopted  only  by  incorporated  cities  or  towns 
of  less  than  2,000  persons  as  determined  by  the  most  recent  decennial 
census  as  conducted  by  the  United  States  bureau  of  the  census  unless 
a  more  recent  enumeration  of  inhabitants  be  made  by  the  state,  in  which 
case  such  enumeration  shall  be  used  for  the  purposes  of  this  section. 
Any  unit  of  local  government  which  adopts  this  form  may  retain  it 
even  though  its  population  increases  to  more  than  2,000. 

(2)  All  legislative  powers  of  the  town  shall  vest  in  the 
town  meeting.   The  town  meeting  may  enact  rules,  resolutions,  and 
ordinances. 

(3)  Towns  adopting  this  form  shall  convene  an  annual  town 
meeting  on  the  first  Tuesday  of  March.   Special  town  meetings  may 
be  called  by  the  town  chairman  or  upon  petition  of  ten  percent  (10%) 
of  the  qualified  electors  of  the  town,  but  in  no  case  by  less  than 
ten  qualified  electors. 

(a)  All  qualified  electors  of  the  town  may  attend  the  town 
meeting,  take  part  in  the  discussion  and  vote  on  all  matters  coming 
before  the  town  meeting.   Others  may  attend  but  shall  not  vote  nor 
shall  they  take  part  in  the  discussion  except  by  a  majority  vote  of 
the  town  meeting. 

(b)  A  quorum  shall  consist  of  at  least  ten  percent  (10%) 

of  the  qualified  electors  of  the  town  but  a  higher  quorum  requirement 
may  be  established  by  a  majority  vote  of  the  town  meeting. 

(c) ^   The  election  of  town  officials  shall  be  non-partisan 
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and  shall  be  by  a  plurality  of  those  qualified  electors  present 
and  voting.  All  other  voting  in  the  town  meeting  shall  be  by  a 
simple  majority  of  those  qualified  electors  present  and  voting. 

(d)     Election  of  officials  shall  be  by  secret  ballot.   Other 
voting  shall  be  by  secret  ballot  upon  the  request  of  at  least  five 
members  of  the  town  meeting. 

(4)  An  agenda  of  the  town  meeting  and  a  list  of  all  elective 
and  appointive  offices  to  be  filled  shall  be  prepared  by  the  town 
chairman  who  shall  post  notice  at  least  two  weeks  prior  to  the 
convening  of  all  annual  and  special  town  meetings.   Upon  written 
petition  of  at  least  ten  percent  (10%)  of  the  qualified  electors  of 
the  town,  but  not  less  than  ten  qualified  electors,  the  town  chair- 
man shall  insert  a  particular  item  or  items  in  the  agenda  for  the 
next  annual  or  special  town  meeting.   The  town  meeting  agenda  may 
include  an  item  entitled  "other  business"  under  which  any  matter 
may  be  considered  by  the  town  meeting  except  no  matter  dealing 

with  finance  or  taxation  shall  be  considered  under  "other  business." 

(5)  The  town  meeting  shall  elect  a  town  chairman  for  a 
term  of  not  less  than  one  year  or  more  than  two  years.   An  un- 
expired term  of  a  town  chairman  shall  be  filled  at  the  next 
annual  or  special  town  meeting. 

(6)  The  town  chairman  shall  be  the  chief  executive  officer 
of  the  town  and  he  shall: 

(a)  enforce  laws,  ordinances  and  resolutions. 

(b)  perform  duties  required  of  him  by  law,  ordinance  or 
resolution. 

(c)  administer  the  affairs  of  the  town. 

(d)  prepare  the  town  meeting  agenda. 


•117- 


(e)  attend  all  annual  and  special  town  meetings. 

(f)  recommend  measures  to  the  town. 

(g)  report  to  the  town  on  the  affairs  and  financial  cond- 
ition of  the  town. 

(h)    execute  bonds,  notes,  contracts  and  written  obligations 

of  the  town,  subject  to  the  approval  of  the  town. 

(i)    appoint  and  remove  all  employees  of  the  town. 

(j)    prepare  the  budget  and  present  it  to  the  town  for 
adoption. 

(k)    exercise  control  and  supervision  of  the  administration 
of  all  departments  and  boards. 

(1)    carry  out  policies  established  by  the  town. 

(7)  Compensation  of  the  town  chairman  shall  be  established 
by  ordinance  but  shall  not  be  reduced  during  the  current  term  of 
the  town  chairman. 

(8)  Permanent  committees  to  advise  the  town  chairman 

and/or  the  town  meeting  may  be  established  and  dissolved  by 
ordinance.   The  town  chairman  may  establish  temporary  committees 

to  advise  him. 

(9)    The  plan  of  government  submitted  to  the  qualified 
electors  shall  further  define  the  structural  characteristics  of 
the  form  by  including  one  item  from  each  of  the  choices  listed 
below: 

(a)    The  town  shall: 

(i)  elect  a  town  meeting  moderator  for  a  term  of  one  year 
who  shall  be  the  presiding  officer  of  all  annual  and  special  town 
meetings  but  who  shall  have  no  other  governmental  powers;  or 

(ii)    designate  the  town  chairman  as  presiding  officer  of  all 
annual  and  special  town  meetings. 
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(b)     The  town  chairman: 

(i)     shall  appoint  an  administrative  assistant  to  assist  him 
in  the  supervision  and  operation  of  the  affairs  of  the  town.   The 

administrative  assistant  shall  be  answerable  solely  to  the  town 
chairman  and  the  town  chairman  may  delegate  powers  to  the  adminis- 
trative assistant  at  his  discretion;  or 

(ii)    may  appoint  an  administrative  assistant  to  assist  him 
in  the  supervision  and  operation  of  the  affairs  of  the  town.   The 
administrative  assistant  shall  be  answerable  solely  to  the  town 
chairman  and  the  town  chairman  may  delegate  powers  to  the  administrative 
assistant  at  his  discretion. 

(10)  The  first  agenda  of  the  first  town  meeting  following 

the  adoption  of  this  form  shall  be  established  by  the  local  study 

commission.   At  that  town  meeting  the  chairman  of  the  local  study 

commission  shall  preside  over  the  election  of  the  presiding  officer 
of  the  town  after  which  the  presiding  officer  of  the  town  shall 

preside. 

(11)  The  plan  of  government  submitted  to  the  qualified 
electors  shall  determine  the  powers  of  the  local  government  unit 
by  authorizing: 

(a)  General  government  powers;  or 

(b)  Self-government  powers. 

Comment:   Town  meeting  government  arose  in  colonial  New  England 
and  is  the  oldest  form  of  local  government  in  the  United  States. 
While  its  use  has  been  confined  to  the  six  New  England  states, 
the  principle  of  the  town  meeting  may  also  be  appropriate  for 
some  of   our  towns  in  Montana. 

In  the  town  meeting  form  of  government  there  is  no  elected 
legislative  body  such  as  a  council  or  a  commission.   Rather, 
the  voters  of  the  town  coming  together  in  annual  town  meetings 
comprise  the  legislative  body  of  the  town.   The  town  meeting 
adopts  ordinances,  passes  on  questions  of  finance  and  taxation, 
and  takes  action  on  other  matters  deserving  the  attention  of  the 
town. 
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The  executive  branch  of  town  government  in  New  England  consists 
of  an  elected  part-time  "board  of  selectmen."   Between  town 
meeting  sessions  the  board  of  selectmen  carry  out  the  policies 
established  by  the  town. 

Towns  also  elect  a  "moderator"  to  preside  at  all  annual  and 
special  town  meetings.   The  moderator  is  generally  a  respected 
figure  who  conducts  meetings  with  fairness,  assuring  that  all 
sides  are  heard  and  that  business  is  conducted  in  an  orderly 
manner. 

The  proposed  town  meeting  form  which  has  been  prepared  by  the 
staff  as  one  of  the  alternative  forms  of  local  government  differs 
somewhat  from  the  traditional  New  England  town  meeting,  though 
the  fundamental  principles  are  the  same.   The  town  meeting  form 
which  the  staff  proposes  attempts  to  tailor  the  form  to  Montana 
and  to  mitigate  some  of  the  weaknesses  in  the  traditional  form. 

A  major  difference  between  the  traditional  New  England  town 
meeting  and  the  proposed  town  meeting  form  for  Montana  is  found 
in  the  replacement  of  the  board  of  selectmen  (usually  3  to  7 
persons  in  New  England)  with  a  single  town  chairman.   The  multi- 
member board  of  selectmen  brings  with  it  all  of  the  problems  of 
a  plural  executive.   It  may  also  give  rise  to  intra-board  conflict 
which  can  debilitate  executive  action  and  leadership.   The  idea 
for  boards  of  selectmen  originated  centuries  ago,  partly  out  of 
an  ecclesiastical  background  of  English  church  parishioners  elect- 
ing a  committee  of  churchwardens  to  manage  church  property,  and 
partly  out  of  the  English  preference  for  a  council  or  committee 
to  administer  local  civil  government.   In  the  small  towns  of 
Montana  there  appears  to  be  no  justification  for  such  a  plural 
executive. 

In  the  Montana  town  meeting  form,  the  town  chairman  serves  in 
place  of  the  board  of  selectmen  and  is  granted  relatively  strong 
executive  and  administrative  powers. 

The  proposed  town  meeting  form  for  Montana  also  differs  from  the 
New  England  form  in  that  the  town  in  Montana  would  be  free  to 
decide  for  itself  what  type  of  committee  structure  it  would 
establish.   In  most  New  England  states  the  committee  structure  of 
town  government  is  established  by  state  law. 

A  third  difference  between  the  proposed  Montana  town  meeting  and 
the  traditional  New  England  form  is  found  in  the  degree  of  au- 
thority which  towns  have  to  appoint  managers  or  administrative 
assistants.   Under  the  proposed  Montana  form  a  local  study  com- 
mission may  mandate  the  appointment,  of  an  administrative  assis- 
tant by  the  town  chairman.   The  study  commission  may  also  decide 
to  leave  the  decision  as  to  whether  or  not  to  have  a  manager  or 
an  administrative  assistant  up  to  the  discretion  of  the  town 
chairman.   In  most  of  New  England  the  appointment  of  a  manager, 
and  in  some  cases  of  an  administrative  assistant,  requires  stat- 
utory enactments. 

A  fourth  difference  in  the  proposed  Montana  form  enables  local 
study  commissions  to  choose  between  having  a  separate  moderator 
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or  having  the  town  chairman  also  serve  as  moderator.   There  are 
arguments  for  both  arrangements  and  the  decision  is  left  up  to 
the  local  study  commission  rather  than  dictated  by  state  law. 

Finally,  a  provision  has  been  included  in  the  town  meeting  form 
which  requires  that  matters  of  taxation  and  finance  must  be 
dealt  with  as  regular  agenda  items.   This  is  included  as  a  safe- 
guard against  the  possibility  of  these  items  being  hidden  in 
"other  business"  and  acted  upon  late  in  the  meeting  by  a  small 
number  of  persons. 

The  town  meeting  form  has  been  drafted  into  the  alternative 
forms  bill  for  adoption  only  by  incorporated  cities  or  towns  of 
less  than  2000  population.   It  should  be  recognized,  however, 
that  with  some  basic  modifications  a  town  meeting  might  also 
be  appropriate  as  a  community  forum  in  some  of  Montana's  unin- 
corporated areas.   Many  of  these  areas  face  situations  in  which 
they  must  choose  between  no  government,  or  incorporation  and  too 
much  government.   A  town  meeting  might  be  useful  in  these  in- 
stances and  the  staff  is  researching  the  matter. 


47A-3-208.   CHARTER  FORM.   (1)   The  purpose  of  this  section 
is  to  comply  with  Section  5  (1) ,  Article  XI  of  the  Montana  Consti- 
tution, which  provides:   "(1)   The  legislature  shall  provide  pro- 
cedures permitting  a  local  government  unit  or  combination  of  units 
to  frame,  adopt,  amend,  revise,  or  abandon  a  self-government 
charter  with  the  approval  of  a  majority  of  those  voting  on  the 
question.   The  procedures  shall  not  require  approval  of  a  charter 
by  a  legislative  body." 

(2)  Section  5  (3),  Article  XI  of  the  Montana  Constitution 
provides:   "Charter  provisions  establishing  executive,  legislative, 
and  administrative  structure  and  organization  are  superior  to 
statutory  provisions." 

(3)  A  charter  form  of  government  shall  possess  self-govern- 
ment powers. 
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(4)  Charter  form  of  government  shall  be  established  by  a 
charter  which  shall  be  a  written  document  defining  the  powers, 
structures,  privileges,  rights  and  duties  of  the  unit  of  local 
government  and  limitations  thereon. 

(5)  The  charter  shall  provide  for  an  elected  legislative 
body,  called  a  commission  or  council,  or  shall  provide  for  a  leg- 
islative body  comprised  of  all  qualified  electors.   For  elected 
legislative  bodies  the  charter  shall  specify  the  number  of  members 
thereof,  their  term  of  office,  the  method  of  their  election,  the 
grounds  for  their  removal  and  the  method  for  filling  vacancies. 

(6)  The  charter  shall  provide  for  the  election  and  nomination 
of  commissions  at-large,  or  by  districts  in  which  candidates  must 
reside  and  which  are  apportioned  by  population,  or  by  a  combination 

of  districts  in  which  candidates  must  reside  and  which  are  apportioned 
by  population  and  at-large. 

(7)  The  charter  shall  specify  which  official  of  the  local 
government  will  be  the  chief  administrative  and  executive  officer, 
the  method  of  his  selection,  his  term  of  office,  except  that  it 

may  be  at  the  pleasure  of  the  selecting  authority  if  such  officer  is 
not  elected  by  popular  vote,  the  grounds  for  his  removal,  and  his 
powers  and  duties.   Notwithstanding  the  foregoing,  the  charter  may 
allocate  the  chief  executive  and  the  chief  administrative  functions 
among  two  or  more  officials  specified  as  above,  or  the  charter  may 
provide  that  the  chief  executive  and  administrative  functions  of  the 
local  government  will  be  performed  by  one  or  more  members  of  the 
legislative  body. 

(8)  The  charter  may  establish  other  legislative,  administrative 

and  organizational  structures. 

(9)  A  charter  form  of  government  shall  have  such  officers, 
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departments,  boards,  commissions  and  agencies  as  are  established 

in  the  charter,  by  local  ordinance  or  required  by  state  law. 

(10)  Charter  provisions  may  not  conflict  with  Title  47A, 

Part  7  "Powers  and  Limitations  of  Self-Government  Local  Government" 
which  establishes  the  statutuory  limitations  on  the  powers  of  self- 
government  units  and  may  not  conflict  with  any  constitutional 

provisions . 

(11)  The  enumeration  of  powers  in  a  charter  shall  not  be 

construed  as  a  limitation  or  prohibition  on  the  residual  or  self- 
governing  powers  granted  by  the  Constitution. 

(12)  The  charter  may  contain  prohibitions  on  the  exercise 
of  power  by  a  unit  of  local  government. 

(13)  The  charter  may  include  such  provisions  as  may  be 
necessary  to  permit  an  orderly  transition  to  the  new  form  of 
government. 

(14)  The  charter  shall  specify  the  date  on  which  the  charter 
will  take  effect,  except  that  provisions  may  be  made  for  temporary 
partial  effectiveness  consistent  with  an  orderly  transition  of 
government. 

(15)  The  listing  of  charter  provisions  in  this  section 
shall  not  be  construed  to  prevent  the  inclusion  of  additional 
provisions  in  charters. 

(16)  A  charter  may  be  amended  only  as  provided  by  state  law. 

Comment;   Charter  writing  is  new  in  Montana.   The  1972  Consti- 
tution authorizes  the  voters  of  a  unit  of  local  government  to 
frame,  adopt  and  amend  their  own  form  of  government  through  a 
self-government  charter.   Such  charter-writing  power  is  now 
authorized  in  about  half  of  the  state  constitutions.   A  unit  of 
local  government  that  writes  and  adopts  a  charter  is  granted 
self-government  powers  under  Section  6,  Article  XI  of  the  1972 
Constitution  and  may  exercise  any  power  not  prohibited  by  the 
constitution,  law  or  charter. 

The  comment  of  the  local  government  committee  of  the  1972  Con- 
vention noted: 
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Section  5  directs  the  legislature  to  provide  pro- 
cedures and  limitations  under  which  local  govern- 
ment units — or  combinations  of  those  units  (for 
example,  a  county  and  the  cities  and  towns  within 
the  county) — can  design  their  own  form  of  government. 
Two  major  safeguards  are  built  into  the  plan: 

(1)  The  legislature  must  set  limits  and  pro- 
cedures under  which  charters  may  be  drafted.   For 
example,  the  legislature  might  determine  that  only 
those  units  or  combination  of  units  with  more  than 
10,000  population  should  have  charter-writing  author- 
ity.  Or  the  legislature  could  specify  the  method  of 
selection  and  the  number  of  members  of  a  local  charter- 
drafting  commission.   The  committee  considered  including 
such  provisions  within  Section  5,  as  some  state  consti- 
tutions do,  but  rejected  the  idea  on  the  basis  that 
such  provisions  should  have  the  flexibility  of  statu- 
tory law. 

(2)  No  charter  or  charter  amendment  could  be- 
come effective  until  it  is  approved  by  a  majority  of 
the  local  voters. 

The  section  also  limits  the  power  of  the  legislature 
over  locally  written  charters  in  two  ways: 

(1)  Although  it  allows  the  legislature  to  set 
procedures  and  limitations  concerning  the  drafting  of 
a  local  charter,  Section  5  specifically  denies  both 
the  state  legislature  and  local  legislative  bodies 
(such  as  city  councils)  the  power  to  veto  a  locally 
approved  charter.   The  committee  believes  that  a  leg- 
islative body  should  not  be  allowed  to  set  aside  a 
properly  drafted  charter  that  local  residents  believe 
meets  their  needs. 

(2)  Charter  provisions  on  a  local  unit's  execu- 
tive, legislative  and  administrative  structure  will 
supercede  statutory  provisions  under  the  language  of 
Section  5.   Thus,  if  a  local  unit  decides  through  its 
local  charter  to  elect  a  treasurer  but  state  law  gen- 
erally requires  that  treasurers  must  be  appointed,  the 
charter  provision  calling  for  election  will  become 
effective. 

Study  commissions  have  broad  discretion  in  drafting  local  govern- 
ment charters.   This  discretion  is  intended  to  permit  the  drafting 
of  charters  to  accomodate  local  circumstances, problems  and  oppor- 
tunities.  Charter-writing  will  be  especially  useful  for  local 
governments  considering  city-county  consolidation  or  federation. 
The  voter  review  procedures  bill  which  is  presented  and  explained 
in  Chapter  I  of  this  report  will  govern  the  submission  of  charters 
to  the  voters  for  their  approval.   The  procedures  bill  permits 
the  study  commission  to  submit  parts  of  a  proposed  charter  to 
the  electors  as  separate  questions  to  be  voted  on  in  the  alter- 
native.  This  will  permit  study  commissions  to  submit  contro- 
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versial  items  to  a    separate  vote  of  the  electorate. 
Subsections  5,  6  and  7  of  this  section  establish  minimum  require- 
ments for  the  charter.   The  charter  must  provide  for  the  exer- 
cise of  legislative  and  executive  power  by  the  unit  of  local  govern- 
ment and  may  establish  other  administrative  organizational  struc- 
tures.  Thus  the  charter  must  establish  a  legislative  body  and 
a  chief  executive  and  may  establish  separate  boards,  bureaus  and 
agencies  such  as  library  boards  and  health  departments.   The  num- 
ber of  boards  and  departments  established  in  a  charter  should 
probably  be  kept  to  a  minimum  because  of  the  difficulty  in  amending 
a  charter.   Boards  and  agencies  not  established  bv  the  charter 
may  be  established  by  ordinance  of  the  local  legislative  body. 

Under  subsection  15  the  study  commission  has  broad  discretion  to 
include  provisions  in  the  charter,  in  addition  to  those 
required  by  this  section.   The  study  commissions  should  be  care- 
ful not  to  include  extraneous  material. 

Subsection  10  provides  that  charter  provisions  may  not  conflict 
with  the  statutory  limits  placed  on  the  powers  of  self-govern- 
ment units  and  may  not  conflict  with  any  constitutional  provi- 
sion.  The  proposed  bill  establishing  legislative  restrictions 
on  self-government  units  is  contained  in  Chapter  IV  of  this 
report. 

Subsection  11  in  a  rule  of  construction  that  will  prevent  the  enu- 
meration of  powers  in  a  charter  from  being  construed  by  a  court 
as  a  limitation  or  prohibition  on  the  residual  or  self-government 
powers  granted  by  the  Constitution.   This  rule  of  construction 
is  important  because  a  charter  unit  of  local  government  has  all  powers  not 
denied  and  the  denials  should  be  positive  denials,  not  implied 
denials.   Subsection  12  provides  that  the  charter  may  contain 
such  positive  denials  of  power  to  the  unit  of  local  government. 
The  denials  established  in  the  charter  would  be  in  addition  to 
the  denials  established  by  the  Constitution  and  state  statutes 
placing  limits  on  self-government  powers. 

Subsections  13  and  14  provide  for  transition  to  the  new  charter. 
The  procedures  bill  provides  that  all  new  charters  will  become 
effective  May  2,  1977. 

Because  the  Constitution  requires  the  legislature  to  provide 
procedures  for  amending  charters,  subsection  16  states  that  charters 
may  be  amended  only  as  provided  by  state  law.   The  charters  will 
not  need  to  provide  amendment  procedures.   The  statutory  pro- 
visions for  amending  charters  will  be  provided  in  the  code  of 
local  government  laws  proposed  by  the  State  Commission  on  Local 
Government  to  the  1976  Legislature. 
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CHAPTER  IV 
PROPOSED  BILL  ON<  SELF-GOVERNMENT  POWERS 
INTRODUCTION  AND  SUMMARY  OF  PROPOSED  BILL 


This  Chapter  presents  and  discusses  a  proposed  bill  on  the  restric- 
tions to  be  imposed  on  those  units  of  local  government  which  adopt 
self-government  powers.   As  such  it  is  addressed  only  to  the  self- 
government  local  governments  authorized  by  Article  XI,  Section  f> 
of  the  1972  Montana  Constitution.   Those  local  governments  which 
opt  for  the  general  powers  authorized  by  Article  XI,  Section  4  of 
the  19  72  Montana  Constitution  will  not  be  affected  by  these  pro- 
visions.  Essentially,  under  the  proposed  bill  local  government 
will  continue  to  have  only  those  powers  granted  them  by  the  legis- 
lature unless  self-government  powers  are  assumed.   If  self-govern- 
ment powers  are  adopted  by  a  vote  of  the  people  the  local  govern- 
ment will  have  as,  provided  by  Section  6,  all  powers  not  prohibited 
by  the  constitution,  state  law  or  their  local  charter.   The  pro- 
posed bill  will  deny  them  certain  powers,  require  delegation  of 
others,  protect  state  regulation  and  impose  certain  duties  and  pro- 
cedures.  Self-government  units  will  have  the  freedom  to  determine 
their  own  internal  structure  including  departments,  boards,  bu- 
reaus and  commissions  and  to  determine  the  type,  level  and  method 
of  providing  services.   They  will  also  have  the  important  power  of 
establishing  their  own  tax  rates  and  subjects  of  taxation. 

The  bill  proposed  in  this  Chapter  consists  of  two  chapters  and  will 
comprise  the  entirety  of  Part  7  of  the  local  government  code  pro- 
posed in  Staff  Report  #2.   The  first  chapter  sets  out  in  statutory 
form  the  powers  of  self-government  units  authorized  by  Article  XI, 
Section  6  of  the  1972  Montana  Constitution.   The  second  chapter  im- 
poses limitations  on  these  powers. 

The  self-government  system  established  by  the  proposed  bill  is  out- 
lined below: 

I.  All  local  governments  in  Montana  will  continue  to  have  only 
those  powers  granted  to  them  by  the  legislature,  except  those 
units  where  self-government  powers  are  adopted  by  a  vote  of 
the  people. 

II.  Units  of  local  government  with  self-government  powers  will  have 
all  powers  not  denied  them  by  the  constitution,  state  law  or 
their  local  charter. 

III.  The  power  of  self-government  units  will  be  vested  in  the  leg- 
islative body  of  the  unit  and  may  be  executed  onlv  by  ordin- 
ance or  action  taken  pursuant  to  an  ordinance. 

IV.  The  .-ode  of  restrictions  will: 

II    deny  specific  powers  to  "oca!   jo  prnmenl  p 


(2)  require  delegation  of  certain  others; 

(3)  protect  state  regulation  of  certain  activities;  and, 

(4)  impose  certain  duties  on  local  governments  to  act 
as  agents  of  the  state. 

Powers  Denied 

--Power  to  regulate  private  or  civil  relationships. 

(contracts,  real  estate,  probate,  marriage) 
— Power  to  regulate  labor  relations. 
— power  over  public  school  system. 
--Power  to  establish  felonies. 
— Power  over  right  to  keep  or  bear  arms. 
--Employee  pension  or  retirement  rights. 
--Certain  activities  of  state  agencies,  such  as 

utility  siting,  mined-land  reclamation,  chartering 

banks  and  savings  and  loan  associations,  and  Public 

Service  Commission  determinations. 
— Power  to  levy  a  tax  on  income  or  the  sale  of  goods. 

Powers  Requiring  Delegation 


--Extraterritorial  powers. 

--Power  to  impose  a  duty  on  another  local  government . 

--Power  to  exercise  any  judicial  function. 

Consistent  With  State  Regulations 

--Any  area  affirmatively  subjected  to  state  law  or 

control. 
--Local  exercise  of  power  must  be  as  stringent  as  state 

standard. 
--Examples:   air  and  water  pollution  control,  health 

standards,  licensing. 

Mandatory  Provisions  as  Agents  of  the  State 

A  self-government  unit  governed  by  state  law  on: 

--creation  of  local  governments. 

--enactment  of  ordinances. 

--local  elections. 

--duties  as  agents  of  the  state-records,  etc. 

--finance  management. 

--debt  limits. 

--eminent  domain. 

Self-government  units  will  have  the  freedom  to  determine 
their  own  internal  structure  including  departments,  boards, 
bureaus  and  commissions  and  to  determine  the  type,  level 
and  method  of  providing  services  such  as  roads,  health  ser- 
vices, fire  and  police  protection,  libraries,  parks,  water 
and  sewer  service,  and  solid  waste  disposal.   Self-govern- 
ment units  will  have  the  power  to  determine  their  rate  of 
taxation,  and  the  type  of  taxes  to  be  levied  with  certain 
exceptions.   Thus  they  could  establish  the  property  tax 
rate,  but  could  not  levy  a  sales  tax  or  income  tax. 
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VI.  Self-government  units  will  continue  to  provide  certain  ser- 
vices as  agents  of  the  state ,  subject  to  state  law  and  state 
supervision,  such  as  conducting  elections,  recording  land 
titles  and  water  rights,  recording  vital  statistics,  and 
collecting  certain  state  taxes  and  fees. 

VII.  Self-government  units  will  be  completely  prohibited  from  ex- 
ercising certain  powers  such  as  regulating  contracts,  real 
estate,  probate  and  family  law.   In  other  areas  subject  to 
state  licensing  and  regulation,  local  governments  will  be  able 
to  exercise  concurrent  powers  with  the  state  if  local  standards 
are  as  stringent  as  state  standards.   For  example  local  air 
and  water  pollution  standards  could  exceed  state  standards. 

THE  1972  CONSTITUTION 


Two  sections  of  the  1972  Montana  Constitution  provide  for  the 
grant  of  powers  to  local  government,  Section  4  and  Section  6  of 
Article  XI.   Section  4  provides: 

GENERAL  POWERS.   (1)   A  local  government  unit  without 
self-government  powers  has  the  following  general  powers: 

(a)  An  incorporated  city  or  town  has  the  powers 
of  a  municipal  corporation  and  legislative, 
administrative,  and  other  powers  provided  or 
implied  by  law. 

(b)  A  county  has  legislative,  administrative,  and 
other  powers  provided  or  implied  by  law. 

(c)  Other  local  government  units  have  powers  pro- 
vided by  law. 

(2)   The  powers  of  incorporated  cities  and  towns  and  coun- 
ties shall  be  liberally  construed. 

Section  6  provides: 

SELF-GOVERNMENT  POWERS.   A  local  government  unit  adopting  a 
self-government  charter  may  exercise  any  power  not  prohib- 
ited by  this  constitution,  law,  or  charter.   This  grant  of 
self-government  powers  may  be  extended  to  other  local  gov- 
ernment units  through  optional  forms  of  government  provided 
for  in  section  3. 

Together  these  two  sections  create  a  two  level  system  of  local 
government  power.   Those  cities  and  counties  which  do  not  opt  for 
self-government  powers  will  have  under  section  4  essentially  the 
same  powers  they  now  possess,  that  is  to  say  they  will  have  only 
those  powers  granted  to  them  by  the  legislature.   It  does,  however, 
permit  the  granting  of  legislative  power  to  counties.   On  the 
other  hand,  those  cities  and  counties  which  opt  for  Section  6  self- 
government  powers  will  have  all  powers  not  specifically  denied  by 
the  constitution,  their  charter  or  the  legislature.   The  legisla- 
tive council  used  this  example  in  their  Report  No.  45  to  illustrate 
the  difference  between  the  two: 

The  dual  effects  of  the  two  sections  are  indicated  in 
the  following  example.   Suppose  there  are  two  Montana 
cities--City  "A"  does  not  have  a  self-qovernment  char- 
ter but  City  "B"  does.   Suppose  further  that  both  cit- 
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ies  want  to  operate  an  off-street  parking  facility. 

City  "A,"  proceeding  under  Section  4  of  the  consti- 
tution, will  be  able  to  do  nothing  unless  the  legis- 
lature has  enacted  a  law  giving  cities  the  authority 
to  operate  an  off-street  parking  facility.   If  such 
a  law  has  been  passed,  City  "A"  can  do  only  what  the 
law  states  or  implies  as  to  the  setting  up  of  a  park- 
ing facility.   In  short  City  "A"  has  only  the  power 
that  the  legislature  has  granted  it. 

On  the  other  hand,  City  "B"  has  a  self-government 
charter  and  operates  under  Section  6.   Therefore, 
it  can  set  up  and  operate  a  parking  facility  in  any 
way  it  wishes--even  in  the  absence  of  legislative 
authorization  for  cities  to  run  such  facilities.   The 
only  limitations  on  the  power  of  City  "B"  to  run  a 
parking  facility  will  be  the  state  constitution,  the 
city's  own  charter  and  laws  passed  by  the  legislature. 
For  example,  the  legislature  could  pass  a  law  pro- 
hibiting self-government  cities  from  operating  parking 
facilities,  or  saying  that  money  gained  from  such 
facilities  can  be  used  for  no  purpose  other  than  traf- 
fic control.   But  City  "B"  may  exercise  any  powers  ex- 
cept those  prohibited  by  the  constitution,  its  charter 
or  the  legislature.   [Legislative  Council  Reports  1971- 
1972.  Report  45,  pg .  227] 

The  creation  of  this  dual  system  of  lccal  government  powers  thrusts 
responsibility  on  the  legislature,  requiring  action  to  both  clarify 
and  control  the  powers  of  self-government  local  governments.   That 
the  adoption  of  this  system  with  both  general  power  local  govern- 
ments and  "shared  power"  or  self-government  power  lccal  governments 
would  require  legislative  action  was  clearly  understood  by  the  Con- 
stitution Convention.   Report  No.  16  on  Local  Government  by  the 
Constitutional  Commission  indicates  this  awareness  of  legislative 
responsibility,  saying: 

It  also  is  certain  that  a  successful  switch  to  the  shared 
powers  concept  in  Montana  would  reauire  a  thoughtful  study 
of  the  entire  body  of  local  government  law  by  the  legis- 
lature.  The  goal  would  be  to  determine  what  powers  should 
be  circumscribed  or  withheld  completely  from  local  govern- 
ments.  The  requirement  for  such  a  study  was  well  stated 
in  19  59  by  a  New  York  commission,  which  had  recommended 
shared  powers  for  local  governments: 

One  of  the  most  important  immediate  effects  of 
adoption  of  the  proposed  new  Local  Government 
Article  would  be  the  resulting  need  for  the 
Legislature  to  take  a  fresh  new  look  at  the  mass 
of  statute  law  affecting  local  governments.   This 
does  not  mean  that  it  would  in  itself  upset  all 
or  most  of  the  existing  statute  law.   It  does 
mean  that  it  would  require  a  wide  examination  of 
local  government  law  and  such  revision  and  sup- 
plementation of  it  as  may  be  needed  to  conform  it 
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to  the  new  pattern  of  state-local  relations. 

The  Advisory  Commission  on  Intergovernmental  Relations 
also  stresses  the  importance  of  such  an  examination. 

Actually   such  a  study  of  the  maze  of  local  government 
law  in  Montana  would  be  wise,  anyway.   The  state  is  said 
to  have  more  than  1,200  statutes  controlling  local  gov- 
ernments.  And  at  present,  one  who  reads  the  voluminous 
codes  on  city  and  county  government  becomes  suspicious 
that  pages  were  dropped  on  the  way  to  the  bindery  and 
were  never  straightened  out  before  they  were  bound. 
[Constitutional  Commission  Report  No.  16,  Local  Govern- 
ment, pg.  86-87.] 

The  need  for  this  legislative  review  and  revision  may  be  under- 
scored by  an  examination  of  the  powers  which  Montana  local  govern- 
ments have  traditionally  possessed  and  cf  developments  in  other 
states . 


THE  MONTANA  TRADITION 


In  1887  the  tone  of  state-local  relationship  was  set  by  the  Supreme 
Court's  acceptance  of  the  so-called  "Dillon  Rule."   (Davenport  V. 
Kleinschmidt  6  Mont.  502,  527,  13  P.  247.)   Named  for  a  19th  cen- 
tury Iowa  judge,  the  rule  provides: 

It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  no  others:   First, 
those  granted  in  express  words;  second,  those  nec- 
essarily or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  essential  to 
the  accomplishment  of  the  declared  objects  and  pur- 
poses of  the  corporation, --not  simply  convenient, 
but  indispensable.   Any  fair,  reasonable,  substan- 
tial doubt  concerning  the  existence  of  power  is  re- 
solved by  the  courts  against  the  corporation,  and 
the  power  is  denied.   Of  every  municipal  corpor- 
ation the  charter  or  statute  by  which  it  is  created 
is  its  organic  act.   Neither  the  corporation  nor  its 
officers  can  do  any  act,  or  make  contract,  or  incur 
any  liability,  not  authorized  thereby,  or  by  some 
legislative  act  applicable  thereto.   All  acts  beyond 
the  scope  of  the  powers  granted  are  void.   (John  F. 
Dillon,  Commentaries  on  the  Law  of  Municipal  Corpora- 
tions, 5th  ed.,  vol.  1,  pp.  142-143.) 

Study  No.  16,  Local  Gcvernirent  by  the  Montana  Constitutional  Com- 
mission describes  the  further  development  of  this  view  in  the 
following  manner: 

This  theory  of  state  supremacy  over  local  government 
was  repeated  many  times  in  intervening  years.   For 
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example,  in  1910  the  court  stated  a  case  concerning 
municipal  police  forces: 

The  statute  authorizing  the  creation  of 
municipalities  is  the  charter  of  their 
powers;  and  the  rule  of  construction 
applicable  is  that  they  have  only  such 
powers  as  are  expressly  conferred  and 
such  as  are  necessarily  implied  or  are 
indispensable  in  order  to  properly  ac- 
complish the  purpose  of  their  organi- 
zation.  Any  fair  and  reasonable  doubt 
as  to  the  existence  of  any  power  is  to 
be  resolved  against  the  corporation  and 
the  power  denied.   (State  ex  rel .  Quintin 
V .  Edwards ,  40  Mont.  287,  303,  106P.  695 
(1910) .) 

In  a  1917  case,  a  Montana  city  was  described  as  "a  crea- 
ture of  statute"  which  "cannot  exist — cannot  exercise  any 
function  whatever"  independent  of  Legislation.   (McClintock 
V.  City  of  Great  Falls,  53  Mont.  221,  224,  163  P.  99  (1917).) 
Similarly,  nearly  thirty  years  later,  the  court  held: 

There  is  no  principle  of  law  better  estab- 
lished than  that  a  city  has  no  power,  except 
such  as  is  conferred  upon  it  by  legislative 
grant,  either  directly  or  by  necessary  im- 
plicaticn.  .  .   Resting  as  it  does  upon  leg- 
islative grants  the  legislative  branch  of  the 
government  may,  at  its  pleasure,  modify  or 
withdraw  the  power  so  granted.   (Stephens  V. 
City  of  Great  Falls,  119  Montana  368,  371, 
175  P.  2d  408  (1946) .) 

That  basic  Dillon  doctrine  has  been  reaffirmed  by  the  State 
Supreme  Court  in  several  recent  decisions.   For  example,  in 
Dietrich  v.  Deer  Lodge,  a  1950  case  involving  a  city's  right 
to  issue  general  obligation  bonds  to  pave  and  widen  streets, 
the  court  stated: 

This  court  has  repeatedly  stated  that  unless 
the  power  is  vested  in  the  municipality  by 
express  law  or  is  necessarily  implied  or  essen- 
tial to  the  accomplishment  of  the  purposes  of 
the  municipality  the  presumption  is  against 
the  exercise  by  the  city  of  any  such  powers. 
(Dietrich  v.  Deer  Lodge.  124  Mont.    13,  218 
P.  2d  708  (1950) .) 

In  this  jurisdiction  the  municipal  corporation 
possesses  no  inherent  power.   (Ibid.,  14.) 
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The  case  against  any  inherent  power  of  local  self- 
government  also  was  plainly  stated  in  1961  in  a  case 
involving  a  municipality's  police  power: 

In  Montana  the  creation  or  incorporation 
of  a  municipality  is  a  legislative  function 
and  subject  to  state  constitutional  limita- 
tions, the  power  of  the  state  legislature 
over  municipalities  is  complete.   (City  of 
Bozeman  v.  Ramsey,  139  Mont.  148,  156,  362, 
P.  2d  708  (1950) .)  [Constitutional  Commis- 
sion Report  No.  16,  Local  Government,  pg . 
47-48] 

If  tradition  sharply  curtailed  any  inherent  powers  of  municipali- 
ties, it  completely  eliminated  such  powers  for  counties.   In  1913 
the  Supreme  Court  held  that  counties  had  only  such  powers  as  were 
expressly  granted  or  were  necessary  for  the  execution  of  granted 
powers.   (Hersey  v.  Nelson,  4  7  Mont.  132,  131  P.  30.)   This  meager 
ration  of  authority  was  steadily  reduced  by  a  process  of  judicial 
erosion.   This  process  culminated  in  Piatt  v.  Hi-Ball  Contractors 
139  Mont.  263,  362  P.  2d  1021,  in  which  counties  were  denominated 
agencies  of  the  state  and  their  powers  limited  to  those  derived 
from  express,  direct,  legislative  grant.   The  same  decision  also 
effectively  denied  the  counties  all  legislative  powers. 


THE  DEVELOPMENT  OF  HOME  RULE 


The  narrow  limited  powers  granted  to  Montana  local  governments  were 
not  atypical  of  powers  historically  granted  by  states  to  their  local 
units.   In  the  nineteenth  century,  when  this  system  of  allocating 
state  and  local  power  came  to  full  maturity,  the  functions  of  both 
state  and  local  government  were  relatively  simple  and  the  unhurried 
pace  of  yesteryear  left  the  legislature  ample  time  to  deal  with 
problems  purely  local  in  scope.   As  the  problems  facing  the  state 
and  local  governments  became  more  complex  and  the  pace  more  hurried, 
difficulties  in  this  method  of  allocation  became  apparent.   With 
the  added  impetus  of  what  municipalities  considered  meddeling  in 
urban  affairs   by  rural  dominated  legislatures,  other  states  began 
to  experiment  with  other  methods  of  allocating  state  and  local  pow- 
ers.  This  experimentation  generally  took  the  form  of  constitutional 
provisions  establishing  some  manner  of  "Home-rule"  either  by  cre- 
ating some  sphere  of  local  activity  free  from  legislative  inter- 
ference or  by  granting  additional  powers  to  local  government. 

By  the  time  the  Montana  Constitutional  Convention  met  in  19  7  2  three 
distinct  approaches  to  local  home-rule  or  self-government  had  de- 
veloped.  [Gerald  L.  Sharp,  Home  Rule  In  Alaska,  3  USLA  -  Ala.  L. 
Rev.  1.]   The  first  was  initiated  by  Missouri  and  California  in  the 
waning  decades  of  the  19th  century.   Termed  the  imperium  in  imperio 
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form  of  home- rule,  it  emphasizes  the  protective  aspects  of  home- 
rule  by  carving  out  an  area  of  local  autonomy  in  which  local 
enactments  superseded  state  law.   The  problem  with  this  approach 
was  the  nebulous  nature  of  the  grant,  generally  in  terms  giving 
control  over  "Local"  or  "Municipal"  affairs,  which  gave  the  courts 
wide  latitude  in  interpreting  the  extent  of  local  controls. 

The  second  approach  was  initiated  by  Colorado.   In  this  approach  • 
the  same  sort  of  nebulous  granting  clause  used  in  the  imperium 
in  imperio  form  is  resorted  to,  but  in  addition,  a  nonexclusive 
list  of  local  matters  in  which  local  legislation  will  supersede 
state  legislation  is  included.   This  form  provides  a  mix  between 
the  protective  and  the  granting  functions  of  home-rule.   It  is 
subject  to  many  of  the  same  objections  as  the  imperium  in  imperio 
approach.   In  particular,  while  the  partial  listing  of  areas  under 
local  control  reduces  the  occasions  for  and  the  scope  of  judicial 
intervention,  it  remains  a  potential  threat  in  any  area  not  specif- 
ically listed. 

The  third  approach  to  home-rule  is  the  so  called  "shared"  or 
"residual"  powers  model  first  proposed  by  Jefferson  B.  Fordham  in 
19  53  on  behalf  of  the  American  Municipal  Association.   This  ap- 
proach emphasizes  the  granting  function  of  home-rule.   It  does  so 
by  granting  the  local  unit  all  powers  not  denied  by  either  consti- 
tution or  law.   While  this  approach  leaves  local  government  subject 
to  full  legislative  control,  it  has  the  advantage  of  providing  the 
broadest  potential  range  of  local  power  and  of  reducing  judicial 
intervention  to  the  single  determination  of  whether  or  not  the  power 
is  expressly  denied. 


THE  CONSTITUTIONAL  CONVENTION 


The  Constitutional  Convention  was  aware  of  these  different  approaches 
to  the  allocation  of  state  and  local  government  power.   Report  #16, 
Local  Government,  prepared  by  the  Constitutional  Convention  Commission 
groups  the  first  two  approaches  to  home-rule  under  the  heading  Allo- 
cated Powers  Method  and  provided  the  Convention  delegates  with  a  com- 
prehensive discussion  of  these  approaches.   The  same  report  also  de- 
scribes the  third  or  shared  powers  approach  in  detail,  saying: 

The  key  feature  of  the  shared  powers  concept  is  that 
it  attempts  to  defeat  the  Dillon  Rule  of  strict  con- 
struction rather  than  just  momentarily  evade  it.   It 
would  dramatically  reverse  the  basic  assumption  con- 
cerning local  government  power.   The  assumption  now 
is  that  local  government  lacks  power,  unless  it  has 
been  specifically  granted  it.   Under  the  shared  powers 
concept,  the  assumption  is  that  local  government 
possesses  all  power,  unless  it  has  been  specifically 
denied. 
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Stated  another  way,  the  traditional  allocated 
powers  concept  looks  toward  a  more  static  divi- 
sion of  powers  between  local  and  state  govern- 
ments, with  certain  functions  being  reserved 
for  local  units.   The  shared  powers  doctrine  on 
the  other  hand,  reserves  nothing  for  anyone;  the 
rigidity  and  protection  provided  bv  the  allocated 
powers  method  is  replaced  by  flexibility.   pordham, 
the  father  of  the  shared  powers  plan,  notes: 

The  [shared  powers]  model  rejects  this 
general-local  dichotomy  not  only  because 
it  strongly  tends  to  dump  political  ques- 
tions into  the  laps  of  the  courts  but  also 
because  it  is  not  based  on  a  firm,  clear 
line  of  distinction.   It  remains  to  be  dem- 
onstrated that  any  particular  responsibility 
of  government  is  inherently  either  general 
or  local  in  character.   Conditions  change 
and  there  is  no  assurance  that  what  might  be 
deemed  local  today  would  be  so  considered  a 
year  or  so  hence. 

Frank  P.  Grad,  another  advocate  of  the  shared  powers  con- 
cept, acknowledges  that  the  method  does  not  provide  the 
protection  for  local  government  authority  that  supposedly 
is  provided  through  the  allocated  powers  method: 

[I]t  permits  the  legislature  to  deny  prac- 
tically any  power  to  the  municipality  by 
general  legislation--and  that  is  precisely 
why  old  home-rule  proponents  have  not  really 
accepted  it.   In  flexibly  allowing  the  citv 
to  exercise  all  powers  not  denied  it,  it  does 
not  seek  to  lay  down  an  allocation  of  func- 
tions to  bind  the  future.   Rather,  it  leaves 
the  necessary  working  out  of  functions  and 
powers  to  the  city  and  state  legislative 
bodies,  where  it  properly  belongs. 

The  shared  powers  method  also  would  seem  to  make  it  more 
difficult  for  either  state  or  local  officials  to  use  "the 
alibi  that  only  the  other  has  power  to  act."   Local  offi- 
cials could  act  unless  the  constitution  or  laws  told  them 
they  could  not.   Lines  of  responsibility  would  be  clearer. 
Legislative  inaction  no  longer  could  block  local  action; 
instead,  such  inaction  on  the  state  level  would  serve  as 
a  go-ahead  for  local  governments.   The  Advisory  Commission 
on  Intergovernmental  Relations  believes  the  shared  powers 
concept 

should  stimulate  initiative  and  vigor  of 
local  self-government  to  meet  new  and  ex- 
panding responsibilities.   It  should  also 
free  State  legislatures  from  acting  on  a 
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host  of  purely  local  and  special  legisla- 
tion, and  at  the  same  time,  bring  into 
bold  relief  the  existing  profusion  of  an- 
tiquated restrictive  provisions  of  State 
statutes. 

Others  laud  the  shared  powers  concept  as  allowing  both 
for  local  self-government  and  for  the  type  of  regional 
and  state  overview  that  is  becoming  increasingly  im- 
portant.  As  one  writer  put  it: 

The  advantage  of  this  shared  power  system 
is  that  it  gives  the  municipalitv  the  in- 
itial power  to  act  and  at  the  same  time 
preserves  the  right  of  the  wider  jurisdic- 
tion to  act  for  all  the  people  of  the  state 
or  for  any  portion  greater  than  the  munic- 
ipality that  is  affected  by  a  particular 
issue.   This  is  all  home-rule  can  ever  real- 
ly be  in  an  increasingly  complex  urban  soci- 
ety:  freedom  for  the  municipality  to  move 
ahead  on  local  matters  insofar  as  it  does 
not  interfere  with  the  larger  welfare. 

But  the  same  writer  notes  what  some  see  as  the  "Achilles 
heel"  of  the  shared  powers  concept:   the  fact  that  it 
gives  the  legislature  "a  free  hand  to  interfere  in  local 
matters  either  by  advance  proscription  or  veto  after  the 
fact."   As  noted  earlier,  much  of  the  original  impetus 
for  increased  local  autonomy  was  based  on  a  distrust  of 
the  legislature—a  distrust  at  least  partly  well-earned. 
Opponents  of  the  shared  powers  concept  fear  that,  in 
practice,  the  powers  may  not  be  shared  at  all;  the  legis- 
lature, if  it  wishes,  can  preempt  all  fields  by  denying 
power  to  local  government.   The  legislature,  warns  one 
critic,  would  be  given  "'life  or  death'  discretion"  over 
the  practice  of  local  self-government. 

Simply  put,  critics  of  the  "shared  powers"  concept  fear 
that  nothing  would  be  gained.   In  theory,  local  govern- 
ments may  be  able  to  exercise  all  powers  not  specifically 
denied  them.   But  what  does  that  mean  in  practice  when  a 
recalcitrant  legislature  could  deny  all  powers?   Thus, 
critics  argue,  the  Dillon  Rule  may  be  reversed  in  theory — 
only  to  be  reinstated  in  practice.   [Constitutional  Commis- 
sion, Report  No.  16,  Local  Government,  pg.  84-86] 

Despite  these  critisms  the  Constitutional  Convention  was  clear  in 
its  selection  of  the  shared  powers  approach  for  Montana.   The  re- 
port of  the  Local  Government  Committee  of  the  convention  describes 
Section  6,  of  Article  XI  in  these  terms: 

In  effect,  Section  6  grants  to  local  units  the  author- 
ity to  share  powers  with  the  state  government — a  form 
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of  what  generally  has  become  known  as  "home- 
rule."   The  Local  Government  Committee,  however, 
has  studiously  avoided  this  term,  preferring  to 
call  the  grant  of  authority  "self-government" 
powers . . . 

This  "shared  powers"  concept  is  relatively  new. 
It  is  endorsed  by  the  National  Municipal  League 
and  the  Advisory  Commission  on  Intergovernmental 
Relations  and  is  included  in  the  constitutions  of 
at  least  five  states — Alaska,  South  Dakota,  Missouri, 
Massachusetts  and  Pennsylvania.   It  clarifies  lines 
of  responsibility.   Legislative  inaction  no  longer 
could  block  local  action;  instead,  such  inaction  on 
the  state  level  would  serve  as  a  go-ahead  for  local 
governments.   Significantly,  the  "shared  powers" 
concept  does  not  leave  the  local  unit  free  from 
state  control;  it  does,  however,  change  the  basic 
assumption  concerning  the  power  of  local  government. 
At  present,  that  assumption  is  that  localgovern- 
ment  lacks  power  unless  it  has  been  specifically 
granted.   Under  the  shared  powers  concept,  the  as- 
sumption is  that  local  government  possesses  the 
power,  unless  it  has  been  specifically  denied. 

The  legislature,  in  areas  such  as  pollution  control 
where  statewide  uniformity  is  desirable,  still  could 
impose  statewide  standards  under  the  shared  powers 
concept.   Some  areas  — such  as  the  definition  and 
punishment  of  felonies- -undoubtedly  would  be  retained 
by  the  legislature.   But  in  other  areas  of  unique 
concern  to  a  local  unit,  it  could  apply  flexible 
approaches  to  problems  and  not  be  bound  by  state  in- 
action or  disinterst. 

The  committee  believes  the  "shared  powers "concept 
embodied  in  Section  6  is  desirable  because  it  grants 
considerable  autonomy  to  those  local  units  that  wish 
it,  yet  it  allows  the  legislature  at  any  time  to 
step  in  and  prohibit  the  local  unit  from  proceeding 
in  a  manner  contrary  to  state  interests.   It  clearly 
is  the  most  flexible  approach  toward  local  self- 
government. 

Role  of  the  Legislature 

As  the  reports  of  both  the  Constitutional  Convention  Commisssion 
and  Constitutional  Convention  Local  Government  Committee  indicate, 
adoption  of  the  self-government  provision  in  the  1972  constitution 
places  responsibility  for  the  success  of  self-government  in  Montana 
on  the  legislature.   As  the  critics  of  the  shared  powers  approach 
point  out,  the  legislature  has  the  power  to  negate  self-government 
by  the  imposition  of  statutory  limits  broad  in  scope  and  detailed 
in  content.   On  the  other  hand,  adoption  of  shared  powers  approach 
does  place  responsibility  on  the  legislature  for  a  careful  deter- 
mination of  statutory  limits  which  will  protect  the  state's  interests. 


-137- 


In  meeting  this  responsibility,  the  legislature  has  the  advantage 
of  constitutional  language  which  is  clear  and  uncluttered.   The 
framers  of  the  1972  Constitution  were  aware  of  difficulties  cre- 
ated by  constitutional  limits  on  home-rule  provisions  which  gave 
local  government  all  powers  "consistent  with  state  law"  or  over 
"local  affairs"  and  avoided  them  by  leaving  self-government  free 
to  act  on  any  matter  or  in  any  manner  unless  prohibited.   This 
means  that  the  legislature  in  fixing  the  limits  of  self-government 
need  concern  itself  only  with  a  determination  of  what  limits  are 
in  the  best  interest  of  the  state  as  a  whole  without  being  diverted 
to  a  collateral  consideration  of  possible  constitutional  limits  on 
their  power  to  restrict  local  government.   The  clear  constitutional 
authorization  for  imposition  of  such  limits  as  the  legislature 
determines  are  necessary  will  also  aid  the  courts  when  the  exercise 
of  a  self-government  power  is  challenged  by  reducing  their  consid- 
eration to  the  single  determination  of  whether  or  not  the  exercise 
challenged  is  prohibited. 

While,  as  the  Legislative  Council's  Report  #45,  Local  Government, 
points  out,  theoretically  section  6  which  grants  self-government 
could  function  without  legislative  action,  the  need  for  a  specific 
legislative  determination  of  the  limits  of  self-government  powers 
seems  clear. 

The  need  for  this  review  is  dictated  by  two  possibilities.   First, 
if  self-government  power  becomes  effective  with  the  existing  statu- 
tory scheme  intact,  it  may  be  that  the  courts  will  find  that  existing 
statutes  intended  as  "permissive"  have  now  become  restrictive,  pro- 
hibiting local  responses  to  local  problems.   This  danger  was  rec- 
ognized by  the  Iowa  Municipal  Law  Review  Study  Committee  which 
observed: 

As  long  as  all  of  the  'enabling'  legislation  remains 
in  the  Code,  it  is  possible  that  courts  will  interpret 
this  as  the  intent  of  the  legislature  to  retain  control 
over  these  areas  of  law,  and  will  interpret  an  exercise 
of  power  by  a  city  in  any  of  these  areas  as  'inconsistent'. 

A  staff  report  prepared  for  a  Florida  legislative  committee  con- 
sidering the  implementation  of  a  home-rule  amendment  to  their 
constitution  makes  the  same  point  and  then  goes  on  to  point  out 
a  second  quite  different  possibility,  saying: 

...under  this  interpretation,  an  old  statute  pro- 
viding for  the  exercise  of  some  municipal  power 
in  a  narrowly  restrictive  manner  would  not  oper- 
ate as  a  prohibition  of  the  exercise  of  that  power 
in  some  other  manner.   Only  a  clear  prohibition 
would  limit  the  home-rule  power. 

Should  this  view  be  adopted  by  the  Montana  courts  without  further 
legislative  action  self-government  units  would  be  subject  only  to 
the  new  Constitution  and  to  whatever  limits  were  incorporated  in 
their  charters. 
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Either  of  the  two  possible  judicial  constructions  of  self-govern- 
ment powers  under  the  existing  statutory  schemes  is  undesirable. 
The  first  because  it  defeats  the  purpose  of  self-government  powers 
by  chaining  local  government  to  legislative's  proscribed  responses 
and  the  second  because  it  sets  local  government  free  to  thwart 
state  policy  in  areas  which  are  of  state-wide  concern  or  which  re- 
quire uniform  treatment. 

Proposed  Part  7  of  Title  47A  was  drafted  to  provide  for  Montana  a 
specific  legislative  determination  of  the  parameters  of  local  power 
for  those  units  operating  on  the  self-government  level  of  Montana's 
dual  level  state/local  power  system.   Its  purpose  is  to  avoid  either 
hamstringing  self-government  local  units  by  entangling  them  in  a 
never-never  land  of  "enabling"  statutes  which  are  at  least  potentially 
restrictive  or  setting  them  free  to  thwart  state  policy  and  interest. 
By  adopting  clear  systematic  limitations  for  self-government  local 
units,  Montana  will  profit  from  the  experiences  of  other  states 
which  have  adopted  similar  "shared"  or  "residual"  powers  constitu- 
tional provisions.   These  states  include  Alaska,  Florida,  Iowa,  and 
Pennsylvania  all  of  which  have  recently  adopted  revised  local  govern- 
ment codes  including  specific  limitations  on  their  self-government 
units. 

METHODOLOGY 

The  content  of  the  proposed  Part  7,  Powers  and  Limitations  of 
Self -Government  Local  Governments,  was  arrived  at  after  a  con- 
sideration of  two  factors.   The  first  factor,  the  Montana  Con- 
stitution of  1972,  established  the  basic  framework.   In  addi- 
tion to  the  grant  of  power  contained  in  the  constitution,  there 
are  numerous  limitations,  both  explicit  and  implicit  on  the 
powers  of  local  government.   The  explicit  limitations  are  found 
principally  in  Article  II;  Declaration  of  Rights.   Because  they 
are  explicit,  they  were  not  repeated  in  the  Code  of  Limitations, 
although  it  should  be  noted  that  many  of  the  limitations  imposed 
do  act  to  help  protect  these  rights.   Because  of  the  potential 
for  confusion  and  conflict,  the  implicit  limitations  contained 
in  the  Constitution  were  made  part  of  the  code  limitations. 
These  include  the  independence  of  the  school  system,  legislative 
control  of  the  establishment  of  local  courts,  and  legislative 
control  of  elections.   Also  included  are  sections  providing  for 
execution  of  the  directory  provisions  of  the  new  constitution. 
These  include  subjecting  self-government  units  to  legislatively 
proscribed  debt  limits  and  accounting  systems. 

The  second  factor  was  the  state's  interest  in  a  subject  area  or 
state  preemption  of  a  subject  area  and  the  need  for  state-wide 
uniformity.   While  many  of  these  areas  overlap  areas  of  consti- 
tutional concern,  additional  subjects  such  as  the  entire  field  of 
private  law  and  fields  subject  to  state  regulation  were  included. 
Essentially  this  factor  represents  a  balancing  of  two  basic  com- 
peting policy  considerations.   On  one  hand  the  point  and  purpose 
of  constitutionally  providing  for  local  self-government  is  elim- 
ination of  detailed  legislative  control  of  local  affairs.   This 
consideration  would,  if  examined  alone,  lead  to  the  most  minimal 
restrictions . 
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On  the  other  hand,  there  are  matters  in  which  uniformity  is  desir- 
able or  which  have  significant  impacts  beyond  the  geographic  bound- 
aries of  a  local  unit.   These  matters  require  treatment  on  a  state- 
wide basis.   They  include  among  others  those  areas  entrusted  to 
the  legislature  by  the  constitution  such  as  elections,  schools, 
debt  limitation  and  uniform  tax  assessment   This  consideration 
would,  unchecked,  lead  to  limitations  as  detailed  as  those  which 
exist  under  the  present  system. 

In  balancing  these  two  competing  considerations  it  was  also  nee-  , 
essary  to  bear  in  mind  the  fact  that  power  allocation  between  the 
state  and  the  local  units  is  clearly  a  matter  for  initial  determin- 
ation by  the  legislature,  not  the  courts.   This  can  be  so  only  if 
the  limits  are  clearly  drawn. 

The  body  of  tentative  limitations,  which  emerged  from  a  study, 
based  on  these  factors,  was  then  compared  with  the  restrictions 
imposed  by  other  states  on  their  home-rule  units.   The  purpose  of 
this  comparison  was  two- fold.   First  it  provided  a  margin  of 
safety  against  the  inadvertent  omission  of  a  restriction  which 
should  be  included,  and  second  it  served  to  help  eliminate  un- 
needed  restrictions  and  to  refine  the  terminology  of  those  re- 
strictions which  were  retained. 

It  should  be  made  clear  at  this  point  that  even  though  not  spe- 
cifically referred  to  in  the  code  of  limitations  a  local  unit 
will  not  be  able  to  escape  the  strictures  of  the  United  States 
Constitution  or  of  applicable  federal  statutes  by  adopting  self- 
government  powers.   The  provisions  of  the  Federal  Constitution 
and  of  law  enacted  thereunder  are  superior  to  state  law  or  local 
law.   Any  action  by  a  local  unit,  even  one  with  self-government 
powers,  which  contravenes  either  is  void  either  as  unconstitu- 
tional or  under  the  doctrine  of  preemption.   The  limitations  this 
imposes  on  local  government  include  such  protections  as  due 
process  of  law,  equal  protection,  freedom  of  speech,  and  freedom 
of  religion.   Local  governments  are,  of  course,  also  subject  to 
all  applicable  provisions  of  the  State  Constitution. 
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PROPOSED  BILL  WITH  COMMENTS 


The  Commission  on  Local  Government  recommends  the  following 
bill  on  Self-Government  Powers.   The  proposal  will  be  given  final 
approval  by  the  Commission  after  the  public  hearings  and  will  be 
drafted  in  proper  bill  form  for  submission  to  the  1975  Legislature. 


47A-7-101.   SELF-GOVERNMENT  POWERS.   As  provided  by  Article  11, 
Section  6  of  the  Montana  Constitution  a  local  government  unit  with 
self-government  powers  may  exercise  any  power  not  prohibited  by  the 
constitution,,  law  or  charter.   These  powers  include  but  are  not 
limited  to  the  powers  granted  to  general  power  governments  by  Part  5 
of  this  code. 


NOTES ; 

Montana  Constitution  (1972) 

Pennsylvania 

Indiana 

Iowa 

New  York 

COMMENTS : 


Article  XI,  Section  6 

53  P.  S.  1-301 

18-1-1.5-16 

Home  Rule  64  GA,  Ch.  1088,  Section  10 

Municipal  Home  Rule  Law,  Section  10(3) (a) 


Section  7-101  consists  of  two  parts.   The  first  reiterates  in  statutory 
form  the  grant  of  power  to  self-government  units  contained  in  Article 
XI,  Section  6  of  the  1972  Montana  Constitution.   The  second  part 
indicates  that  the  powers  granted  include  but  are  not  limited  to 
the  powers  granted  general  power  government  units.   While  there  is 
some  danger  that  the  courts  will  construe  the  enumerated  powers  as 
exclusive,  that  is  danger  that  would  exist  even  without  mention  of 
the  enumerated  powers  of  general  power  government  units  in  this 
section.   Mention  of  the  enumerated  powers  is  justified  by  two  factors. 
First  by  referring  to  the  enumerated  powers  and  clearly  stating  that 
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for  self-government  units  this  list  is  not  exclusive,  it  may  be 
possible  to  preempt  judicial  limitation.   Second,  the  reference  to 
the  enumerated  powers  of  nonself-government  units  will  give  officials 
and  citizens  in  self-government  units  a  starting  point  from  which 
their  powers  may  be  ascertained.   This,  it  is  hoped,  will  reduce 
confusion  and  hesitancy  in  taking  action. 

Other  states  with  provisions  similar  to  proposed  47A-7-101 
are  indicated  in  the  notes. 

4  7A-7-I0  2.   AUTHORIZATION  FOR  SELF-GOVERNMENT  SERVICES  AND 

FUNCTIONS.   A  local  government  with  self-government  powers  has  the 

authority  to  provide  any  services  or  perform  any  functions  not 

expressly  prohibited  by  the  Montana  Constitution,  State  law  or  its 

charter.   These  services  and  functions  include  but  are  not  limited 

to  those  services  and  functions  which  general  power  government  units 

are  authorized  to  provide  or  perform  by  Part  6  of  this  code. 

NOTES: 

Pennsylvania  53-1-301 

Indiana  18-1-1.5-16 

Florida  166.021  (1) 

Iowa  Home  Rule,  64  GA,  Ch.  1088,  Sec.  10 

COMMENTS : 


The  purpose  of  this  section  ii>  uie  elimination  of  any  doubt  as 
to  the  authority  of  a  self-government  unit  to  provide  services  and 
perform  various  functions.   By  indicating  that  the  authority 
granted  includes  but  is  not  limited  to  the  authority  granted  to 
general  power  government  it  is  intended  to  both  preempt  judicial 
limitation  and  prevent  confusion  by  providing  a  starting  point  for 
local  officials  and  citizens. 

47A-7-103.   GENERAL  POWER  GOVERNMENT  LIMITATIONS  NOT  APPLICABLE. 

A  local  government  unit  with  self-government  powers  which  elects 

to  provide  a  service  or  perform  a  function  which  may  also  be  provided 

or  performed  by  a  general  power  government  unit  is  not  subject  to 

any  limitation  in  the  provision  of  that  service  or  performance  of 

that  function,  except  such  limitations  as  are  contained  in  its 

charter  or  in  state  law  specifically  applicable  to  self-governmertt 

units. 
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NOTES : 

Article  XI,  Section  6  Montana  Constitution  (1972) 

COMMENTS : 

Essentially  this  section  is  designed  to  prevent  judicial  application 
of  limitations  designed  for  general  power  government  units  to  a 
self-government  unit  which  is  providing  a  service  or  performing  a 
funciton  which  a  nonse If -government  unit  is  also  authorized  to  provide 
or  perform. 

47A-7-10  4.   LEGISLATIVE  POVffiR  VESTED  IN  LEGISLATIVE  BODIES.   The 

powers  of  a  self-government  unit  unless  otherwise  specifically  provided 

are  vested  in  the  local  government  legislative  body  and  may  be  exercised 

only  by  ordinance  or  resolution. 

NOTES: 

Alaska  AS  29.13.100 

Indiana  18-1-1.5-17 

Iowa  Home  Rule,  64  GA,  Ch.  1088,  Sec.  11. 

Florida  166.041 

See  also  New  York,  Municipal  Home  Rule  Law,  Art.  3 

COMMENTS : 


Procedures  and  standards  for  the  exercise  of  legislative  power  by 
commissions  will  be  established  in  the  proposed  Chapter  3  of  Part  3, 
"Commission  Organization  and  Procedures."   Legislative  bodies  of 
self-government  units  will  be  governed  by  Chapter  3  of  Part  3  as 
required  in  Section  47A-7-204(3)  of  this  bill. 

Thus  the  exercise  of  self-government  powers  will  be  limited  to  the 
legislative  body  and  they  must  be  exercised  by  ordinance  or  reso- 
lution and  the  exercise  of  this  power  will  be  protected  by  procedural 
safeguards.  The  executive  will  have  no  self-government  powers  other 
than  those  granted  by  ordinance. 

47A- 7-105.   STATE  LAW  APPLICABLE.   All  state  statutes  shall 

be  applicable  to  self-government  local  units  until  superseded 

by  ordinance  or  resolution  in  the  manner  and  subject  to  the 

limitations  provided  in  this  Title. 

COMMENTS : 

The  purpose  of  this  section  is  two-fold.   First,  it  provides  for 
an  orderly  assumption  of  responsibility  by  local  units  opting  for 
self-government  powers.   Second,  it  prevents  the  accidental  estab- 
lishment of  a  no-man's  land  where  no  law  applies  and  allows  self- 
government  units  to  take  advantage  of  existing  laws  where  appropriate. 
It  should  be  stressed  that  this  section  imposes  no  limitation  on 
action  by  a  self-government  unit.   It  merely  provides  for  the 
interim  between  assumption  of  self-government  powers  and  local 
action. 
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4  7A-7-106.   CONSTRUCTION  OF  SELF-GOVERNMENT  POWERS.   The  powers 
and  authority  of  a  local  government  unit  with  self-government  powers 
shall  be  liberally  construed.   Every  reasonable  doubt  as  to  the 
existence  of  a  government  power  or  authority  shall  be  resolved  in 
favor  of  such  power  or  authorities  existence. 
NOTES : 


Article  XI,  Section  4(2)  Montana  Constitution  (1972) 
Pennsylvania  53-1-301 

Indiana  *     18-1-1.5-23 

See  also:   Article  7,  Section  6 (m)  111.  Const.  (1970) 
Article  3,  Section  2  Iowa  Constitution. 

COMMENTS : 


Similar  to  provisions  found  in  other  states  this  Section  repeats 
Article  XI,  Section  4(2)  of  the  1972  constitution  in  directing 
that  the  powers  of  a  local  unit  be  liberally  construed.   To  aid 
in  determination  of  close  questions  the  courts  are  directed  to 
resolve  doubts  in  favor  of  the  local  units  power.   This  accomplishes 
the  same  end  as  the  repudiation  of  Dillon's  Rule  found  in  Indiana's 
law  but  is  more  direct  and  to  the  point. 


PART  7,  CHAPTER  2 
LIMITATIONS  ON  THE  POWERS  OF 
SELF-GOVERNMENT  LOCAL  GOVERNMENT 


47A-7-201.   POWERS  DENIED.   A  local  government  unit  with 
self-government  powers  is  prohibited  the  exercise  of  the  following: 

(1)     Any  power  which  applies  to  or  affects  any  private  or 

civil  relationship,  except  as  an  incident  to  the  exercise  of  an 

independent  self-government  power; 

NOTES : 

Indiana  18-1-1. 5-19 (a) 

Iowa  Home  Rule  64  GA,  Ch.  1088  Sec.  10 

A.M. A.  Suggested  Constitutional  Provisions  for  Home 

Rule,  Sec.  6. 
Massachusetts       Massachusetts  Constitution  Article  2,  Section 

7(5) 
COMMENTS : 

This  Section  bars  local  action  affecting  private  or  civil  relation- 
ships except  as  an  incident  to  the  exercise  of  some  independent 
self-government  power.   The  rationale  for  this  limitation  is  the 
need  for  uniformity  in  the  law  of  contracts,  real  estate,  probate, 
marriage,  divorce  and  the  myraid  of  other  matters  included  in 
the  private  or  civil  law.   This  body  of  law  can  be  defined  as 
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that  part  of  the  law  which  is  concerned  with  the  definition, 
regulation,  and  enforcement  of  rights  in  cases  where  both  the 
person  in  whom  the  right  inheres  and  the  person  upon  the  ob- 
ligation falls  are  private  individuals.   It  should  be  noted  that 
local  governments  are  usually  denied  the  power  to  legislate  in 
this  area.   Also  such  matters  are  not  related  in  any  significant 
degree  to  a  local  government's  ability  to  respond  to  local  problems. 

The  language  used  in  this  provision  seems  to  have  originated  in 
the  Suggested  Constitutional  Provisions-  for  Home  Rule  by  the 
American  Municipal  Association.   Similar  provisions  appear  in  the 
statutory  law  of  Indiana  and  Iowa. 

The  Massachusetts'  Supreme  Court  in  two  decisions  interpreting 
their  constitutional  provision  prohibiting  the  passage  of  local 
laws  affecting  private  or  civil  relations  used  essentially  the 
same  definition  of  private  or  civil  relationship  as  that  set  out 
above.   The  Massachusetts  decisions  are  illustrative.   In  Marshal 
House,  Inc.  v.  Rent  Review  &  Grievance  Bd.  of  Brookline,  357  Mass. 
709  the  landlord-tenant  relationship  was  characterized  as  private 
or  civil  and  hence  outside  local  control  except  as  an  incident 
in  the  exercise  of  an  independent  local  power.   In  Bloom  v.  City 
of  Worcester  358  Mass.  291  an  investigatory  human  rights  commission 
with  largely  advisory  power  was  held  not  to  fall  within  this 
prohibition  since  it  had  no  power  other  than  moral  suasion  to 
affect  such  relationships. 

47A-7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(2)    Any  power  which  applies  to  or  affects  the  provisions 

of  Title  41  (labor) ,  Chapter  16  of  Title  59  (Collective  Bargaining 

for  Public  Employees)  Title  87  (Unemployment  Compensation) ,  or 

Title  92  (Workmen's  Compensation)  of  the  Revised  Codes  of  Montana, 

1947,  except  that  subject  to  the  provisions  of  those  Titles  it  may 

exercise  any  power  with  regard  to  its  employees; 

NOTES : 

Pennsylvania,  53-1-302 (b) (d) . 

New  York,  Municipal  Home  Rule  Law  Section  11(1) (f) 

COMMENTS : 

This  section  is  designed  to  prevent  local  labor  legislation. 
These  limitations  are  justified  on  the  following  basis. 

The  regulation  of  the  hours  and  conditions  of  labor  is  clearly 
a  matter  of  statewide  concern  in  which  statewide  uniformity  is 
desirable.   Similarly,  the  effective  functioning  of  the  social 
insurance  programs  (Unemployment  Compensation  and  Workman's 
Compensation)  required  by  the  state  needs  uniform  statewide 
application.   The  exception  with  regard  to  local  government 
employees  will  allow  the  local  government  control  of  its  employees 
subject  to  the  same  general  limitations  and  obligations  imposed 
on  any  employer. 
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Similar  provisions  are  found  in  laws  of  Pennsylvania  and  New  York, 
The  Pennsylvania  approach  to  the  problem  which  prohibited  local 
action  determining  "duties,  responsibilities  or  requirements"  of 
employment  was  rejected  in  favor  of  the  New  York  approach  of 
referring  to  the  code  Titles  which  covered  the  prohibited  areas, 
on  the  grounds  that  the  latter  method  was  more  precise. 

47A-7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(3)     Any  power  which  applies  to  or  affects  the  public 
school  system  except  that  a  local  unit  may  impose  an  assessment 
reasonably  related  to  the  cost  ot  any  service  or  special  benefit 
provided  by  the  unit  and  shall  exercise  any  power  which  it  is  re- 
quired by  law  to  exercise  regarding  the  public  school  system. 
NOTES; 

New  York,  Municipal  Home  Rule  Law,  Section  11(1) (c) 
Pennsylvania  53-1-302  (a)  (4) 

COMMENTS : 


Article  X  of  the  1972  Montana  Constitution  establishes  the  public 
school  system  as  a  corporate  entity  separate  and  distinct  from  the 
various  units  of  local  government.   Because  of  this  constitutional 
distinction,  it  seems  best  to  include  subsection  3  prohibiting 
local  action  to  prevent  confusion  and  conflict.   In  other  states 
with  somewhat  similar  constitutional  provisions  the  relationship 
between  the  public  schools  and  local  government  has  been  litigated 
and  in  both  Alaska  and  New  York  the  independence  of  the  school 
system  has  been  upheld. 

The  exceptions  to  the  prohibition  on  the  exercise  of  any  local 
power  affecting  the  school  system  deal  with  two  distinct  areas. 
The  first  exception  which  allows  local  units  to  "impose  an  assess- 
ment reasonably  related  to  the  cost  of  any  service  or  special  benefit 
provided  by  the  unit"  continues  the  existing  power  of  local  units 
to  impose  assessments  for  Special  Improvement  Districts  (SIDs) .   It 
extends  the  power  of  local  units  by  allowing  them  to  impose  a 
reasonable  charge  for  the  provision  of  other  services.   The  second 
exception  continues  the  obligation  of  the  county  to  impose  and 
collect  local  school  taxes.   This  exception  is  necessary  since  school 
districts  have  no  independent  taxing  power. 

The  rate  and  position  of  the  County  Superintendent  is  a  matter  more 
directly  invloved  with  forms  of  government  than  powers  and  so  is 
not  considered  here. 

Similar  to  provisions  in  various  state  this  section  is  most  closely 
modeled  after  that  of  Pennsylvania  which  allows  local  units  no 
power  to  regulate  schools  except  as  specifically  granted. 
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47A-7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(4)     Any  power  which  applies  to  or  affects  any  determination 
by  a  state  agency  with  regard  to  the  grant  or  denial  of  a 
certificate  of  public  convenience  and  necessity  or  which  establishes 
any  rate  or  price; 
NOTES : 

Indiana  18-1-1. 5-19 (c) 

COMMENTS : 

Because  establishment  of  a  rate  or  price  in  one  area  will  have  an 
impact  on  the  rate  or  price  at  which  the  service  or  good  will  be 
available  in  other  areas,  the  setting  of  rates  and  prices  is 
clearly  a  matter  of  more  than  local  concern.   This  it  is  suggested, 
justifies  the  exclusion  of  local  action  in  this  area.   Similarly 
certificates  of  public  convenience  and  necessity  will  often  have 
impacts  beyond  the  jurisdiction  of  any  single  unit  of  local  govern- 
ment.  To  allow  local  units  to  determine  public  convenience  and 
necessity  could  result  in  determinations  based  on  a  narrow  local 
view  rather  than  on  a  broader  view  which  takes  into  account  the 
impact  on  all  local  units  affected.   Examples  of  matters  which 
require  the  broader  view  include  common  carriers  which  often 
operate  in  numerous  counties  and  municipalities  and  livestock 
markets  which  require  a  minimum  trade  area  which  often  will  include 
more  than  one  county. 

While  this  section  is  designed  primarily  tc  protect  the  jurisdiction 
of  the  Public  Service  Commission,  it  will  also  extend  protection 
to  such  diverse  areas  as  banks,  livestock  markets,  intra-state 
air  carriers,  and  milk  control  board  minimum  price  orders. 

47A- 7-201.   POWERS  DENIED.   A  local  government  with  self-governmeni 
powers  is  prohibited  the  exercise  of  the  following: 

(5)    Any  power  which  applies  to  or  affects  any  determination 
of  the  State  Department  of  lands  with  regard  to  any  mining  plan, 
permit,  or  contract. 
NOTES : 


Montana  Title  50,  'Chapters  10,  14,  and  15,  R.C.M.  1947 

COMMENTS : 

The  purpose  of  this  section  is  the  prevention  of  local  action 
which  could  nullify  reclamation  or  conservation  plans.   Because 
these  regulations  have  an  extremely  heavy  impact  on  individuals 
subject  to  them,  it  is  submitted  that  there  should  be  only  one 
entity  exercising  such  powers.   The  state  was  chosen  as  the  entity 
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both  because  of  wide  impact  in  terms  of  such  factors  as  environ- 
mental quality  and  population  growth  and  because  a  substantial 
body  of  expertise,  unlikely  to  be  available  at  the  local  level, 
is  required  to  effectively  and  efficiently  exercise  these  powers. 

47A-7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(6)  Any  power  which  applies  to  or  affects  any  determination 
by  the  Department  of  Natural  Resources  and  Conservation  with  regard' 
to  a  certificate  of  environmental  compatibility 'and  public  need. 
NOTES : 

Montana,  Title  70,  Chapter  8,R.C.M.  1947 

COMMENTS : 

The  purpose  of  this  section  is  the  prevention  of  local 
action  which  could  nullify  a  determination  by  the  state  with 
regard  to  plant  siting.   Because  the  heavy  impact  these  regula- 
tions have  on  those  subject  to  them  it  was  felt  best  to  limit 
their  application  to  a  single  entity.   The  state  was  chosen  as 
that  entity  because  such  determinations  will  have  substantial 
impacts  beyond  the  boundries  of  a  single  local  unit  and  because 
a  substantial  body  of  expertise,  unlikely  to  be  available  at 
the  local  level,  is  required  for  effective  efficient  application 
of  this  type  of  regulation. 

47A- 7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(7)  Any  power  which  defines  as  an  offense  conduct  made 
criminal  by  state  stature,  or  which  defines  an  offense  as  a  felony, 
or  which  fixes  the  penalty  or  sentence  for  a  misdemeanor  in 
excess  of  a  fine  of  five  hundred  dollars  ($500)  or  six  (6) months 
imprisonment  or  both  such  fine  and  imprisonment,  except  as 
specifically  authorized  by  statute; 

NOTES : 

Indiana  18-1-1.5-19(6) 

Pennsylvania        53-1-302 (a) (9) 

Illinois  Illinois  Constitution  (1970)  Article  7,  Section 

6(e) 

COMMENTS : 


This  section  contains  a  limitation  common  to  most  states  with 
local  self-government.   It  also  reflects  a  suggestion  of  the 
Constitutional  Convention  as  to  what  limitations  should  be 
imposed  on  self-government  units  (Comm.  Rept.  pg .  27)   The 
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limitation  on  the  power  of  a  local  unit  to  impose  sanctions 
reflects  Chapter  202,  laws  of  1974  which  amended  Section  11-950, 
R.C.M.  1947  and  authorized  municipalities  to  impose  maximum 
penalties  of  $500  and/or  6  months  imprisonment  for  the  violation 
of  local  ordinances.   These  maximums  are  the  same  as  those 
authorized  by  new  criminal  code  (M.C.C.  1973)  for  most  misdemeanors 
and  should  prove  sufficient  to  deter  violation  of  local  ordinances. 

47A-7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(8)     Any  power  which  applies  to  or  affects  the  right  to 

keep  or  bear  arms,  except  that  it  has  the  power  to  regulate 

the  carrying  of  concealed  weaponst 

NOTES ; 

Montana  Montana  Constitution  (1972)  Article  II,  Section  12 

Pennsylvania       53-1-302 (e) 

COMMENTS : 


The  8th  subsection  of  Section  7-201  regulates  local  gun  laws.   It 
repeats  the  language  of  Article  II,  Section  12,  Montana  Constitution 
(1972)  and  on  that  basis  is  probably  unnecessary.   However,  the 
matter  is  one  which  raises  high  emotions  and  on  that  basis  is 
included  here. 

Pennsylvania  includes  a  similar  provision  in  its  restrictions  on 
home-rule  units. 

47A- 7-201.   POWERS  DENIED.   A  local  government  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(9)     Any  power  which  applies  to  or  affects  a  public 
employee's  pension  or  retirement  rights,  except  that  a  local 
government  may  establish  a  pension  or  retirement  system  or  make 
changes  in  an  existing  system  which  does  not  result  in  a 
diminution  of  benefits. 
NOTES : 

Montana  Sections  11-1910  to  11-1920,  R.C.M.  1947 

Sections  11-1817  to  11-1830,  R.C.M.  1947 
Sections  68-1501  to  68-2513,  R.C.M.  1947 

Pennsylvania       53-1-302 (b) (iii) 

New  York  Municipal  Home  Rule  Law,  Section  11(1) (f) 

Florida  121.20 

COMMENTS : 


Subsection  9  of  Section  7-201  is  intended  to  protect  the  pension 
and  retirement  rights  of  local  government  employees  which  may  not 
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have  vested  under  the  existing  statutory  retirement  and  pension 
plans.   It  does  leave  local  units  free  to  establish  new  plans 
or  to  increase  benefits  under  existing  plans. 

A  number  of  other  states  including  New  York,  Pennsylvania,  and 
Florida,  have  provisions  either  forbidding  action  affecting 
these  rights  or  proscribing  the  outline  of  a  public  employees 
pension  and  retirement  program  for  home-rule  units. 

47A-7-201.   POWERS  DENIED.   A  local  government  unit  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(10)    Any  Power  which  applies  to  or  affects  the  standards  of 
professional  or  occupational  competence  established  pursuant  to  Title 
66,  Revised  Codes  of  Montana  1947  (Professions  and  Occupations)  as 
prerequisites  to  the  carrying  on  of  a  profession  or  occupation. 
NOTES : 


Illinois  P. A.   77-1818 

Montana  Title  66,  R.C.M.   1947 

Section  11-903  and  11-904,  R.C.M.  1947 

COMMENT : 


This  section  is  included  to  protect  the  jurisdiction  of  the  various 
boards  included  in  the  Department  of  Professional  and  Occupational 
Licensing.   It  is  important  to  note  that  this  section  denies  self- 
government  unit  only  the  power  to  esatblish  professional  standards. 
It  does  not  deny  localities  the  power  to  license  or  otherwise 
regulate  the  carrying  on  of  any  business. 

This  section  is  similar  to  Illinois  Public  Act  77-1818  but  more 
limited  in  that  it  denies  power  only  over  professional  standards. 
This  limitation  meets  most  of  the  objections  which  have  been 
leveled  against  the  Illinois  law  and  will  continue  the  local  lic- 
ensing power  which  exists  in  most  instances  under  current  law. 

47A- 7-201.   POWERS  DENIED.   A  local  government  unit  with  self- 
government  powers  is  prohibited  the  exercise  of  the  following: 

(11)    Any  power  to  levy  any  tax  on  income,  any  tax  on  the  sale 

of  goods,  or  an  ad  valorum  tax  on  property  exempted  from  such  taxation 

by  the  legislature. 

COMMENT: 

This  section  is  designed  to  maximize  the  opportunites  created  by 
the  availability  of  self-government  powers  bv  affording  local  units. 
The  maximum  flexibility  in  determining  their  tax  structure.   By 
offering  local  units  the  opportunity  to  impose  new  taxes  the  current 
almost  total  dependence  of  local  units  on  the  property  tax  can  be 
reduced,  resulting  perhaps  in  some  measure  of  property  tax  relief. 
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Local  units  are  denied  the  power  to  tax  income  on  the  pragmatic 
basis  that  it  would  encourage  urban  sprawal  and  be  difficult  to 
administer  on  a  local  basis.   The  sales  tax  on  goods  is  denied  both 
because  of  its  regressive  nature  and  because  of  difficulties  in 
administration.   The  denial  of  power  to  tax  property  exempted  from 
taxation  by  the  legislature  is  included  to  protect  the  constitutionally 
vested  power  of  the  legislature  to  exempt  specified  property  from 
taxation. 

47A-7-202.   POWERS  REQUIRING   DELEGATION.   A  local  government 
with  self-government  powers  is  prohibited  the  exercise  of  the 
following  powers  unless  the  power  is  specifically  delegated: 

(1)     The  power  to  regulate  private  activity  beyond  its 
geographic  limits; 
NOTES : 


Indiana 
Alaska 


Montana 


COMMENTS : 


18-1-1. 5-6(d)  and  18-1-1. 5-20 (c) 

A.S.  29.48.037  as  made  applicable  by 

A.S.  29.13.100(16) 

Generally  Title  11,  Chapter  9,  R.C.M.  1947 


Subsection  2  of  Section  7-202  affirms  the  traditional  territorial 
limitation  of  local  government.   This  limitation  is  justified  on 
the  grounds  that  a  government  should  not  have  control  over  those 
who  have  no  voice  in  its  actions.   In  those  areas  such  as  zoning, 
health  and  sanitation,  or  protection  of  water  supply  in  which  extra- 
territorial powers  are  necessary  or  desirable.   The  legislature 
may  make  specific  provision. 

Existing  laws  grant  municipalities  extraterritorial  powers  which 
include  providing  for  the  arrest  of  persons,  operating  a  bus  line, 
licensing  and  regulating  prize  fights,  dances  and  circuses, 
enforcing  health  and  sanitary  regulations,  establishing  institutions, 
regulating  explosives  and  prohibiting  offensive  or  unwholesome 
business.   It  is  likely  that  these  powers  will  continue  to  be 
delegated  to  localities. 

47A-7-202.   POWERS  REQUIRING  DELEGATION.   A  local  government 
with  self-government  powers  is  prohibited  the  exercise  of  the 
following  powers  unless  the  power  is  specifically  delegated: 

(2)    The  power  to  impose  a  duty  on  another  unit  of  local 
government,  except  that  nothing  in  this  limitation  shall  be  construed 
as  affecting  the  right  of  a  self-government  unit  to  enter  into  and 
enforce  an  agreement  on  inter-local  cooperation; 
NOTES ; 
Indiana  18-1-1.5-20(6) 
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Pennsylvania  53-1-303 

Alaska  A.S.  29.48.037  as  made  applicable  by  A.S.  29.13.100 

Illinois  Illinois  Constitution  (1970)  Article  7,  Section  6(c) 

COMMENTS : 


Subsection  3  prohibits  the  imposition  of  a  duty  on  another  unit 
of  local  government.   The  purpose  of  this  subsection  is  two  fold. 
First/  it  prevents  the  imposition  of  an  unfair  burden  on  one  unit 
by  another.   Second,  it  will  protect  the  autonomy  of  a  unit  which 
has  nothing  to  gain  from  inter-local  cooperation.   The  exception 
assures  local  units  of  their  power  to  enter  into  and  enforce  inter- 
local agreements.   In  those  situations  in  which  delegation  of 
duties  is  desirable  the  legislature  may  specifically  provide  for  it. 

47A-7-202.   POWERS  REQUIRING  DELEGATION.   A  local  government 
with  self-government  powers  is  prohibited  the  exercise  of  the 
following  powers  unless  the  power  is  specifically  delegated: 

(3)   The  power  to  exercise  any  judicial  function,  except  as 

an  incident  to  the  exercise  of  an  independent  self-government 

administrative  power. 

NOTES ; 

Montana         Montana  Constitution  (1972)  Article  XI,  Section  4 
New  York        Municipal  Home  Rule  Law,  Section  11(1) (e) 
Indiana         18-1-1.5-18 

COMMENTS : 


This  subsection  of  Section  7-202,  prohibits  the  exercise  of  judicial 
functions  unless  specifically  delegated.   The  section  is  based  on 
the  fact  that  the  Constitution  does  not  include  judicial  powers  in 
the  powers  listed  for  local  governments.   In  addition  the  exercise 
of  judicial  functions  is  an  area  in  which  uniform  state-wide 
procedures  and  standards  are  particularly  desirable.   While  it 
appears   from  Article  7,  Section  1,  of  the  Montana  Constitution 
that  judicial  powers  could  be  delegated  by  the  legislature,  it 
seems  best  to  require  that  delegation  be  in  clear  terms  and  uniform 
for  all  local  government  units. 

47A-7-203.   CONSISTENCY   WITH  STATE  REGULATION  REQUIRED. 

(1)  A  local  government  with  self-government  powers  is 
prohibited  the  exercise  of  any  power  in  a  manner  inconsistent 

with  state  law  or  administrative  regulation  in  any  area  affirmatively 
subjected  by  law  to  state  regulation  or  control. 

(2)  The  exercise  of  a  power  is  inconsistent  with  state  law 
or  regulation  if  it  establishes  standards  or  requirements  which 
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are  lower  or  less  stringent  than  those  imposed  by  state  law  or 
regulation. 

(3)     An  area  is  affirmatively  subjected  to  state  control  if 
a  state  agency  or  officer  is  directed  to  establish  administrative  . 
rules  and  regulations  governing  the  matter  or  if  enforcement  of 
standards  or  requirements  established  by  statute  is  vested  in  a 
state  officer  or  agency. 
NOTES ; 

Indiana  18-1-1.5-22  and  24 

Iowa  Home  Rule,  64  GA,  Chapter  1088,  Section  12 

Pennsylvania        53-1-302(6) (ii) 

COMMENTS : 

The  problem  of  allocating  power  between  the  state  and  local  govern- 
ment is  most  difficult  in  those  areas  in  which  both  can  claim 
a  legitimate  interest.   Section  7-203  attempts  to  deal  with  this 
problem  by  prohibiting  local  action  inconsistent  with  state  law 
or  regulation  in  those  areas  affirmatively  subjected  to  state 
control.   The  section  is  clarified  by  a  provision  indicating  that 
a  local  action  is   inconsistent  if  the  standards  or  requirements 
are  lower  than  those% imposed  by  state  law  or  regulation.   Another 
provision  indicates  that  an  area  is  affirmatively  controlled  only 
if  rule  making  or  enforecenent  is  vested  in  a  state  agency  or  officer. 
This  section  is  justified  by  the  state's  interest  in  such  areas 
as  business  regulation  and  air  and  water  standards.   While 
protecting  this  state  interest  by  preventing  local  adoption  of 
lesser  standards  it  leaves  local  units  free  to  impose  a  higher 
standard  if  local  conditions  so  require. 

Other  states  with  home-rule  have  devised  various  answers  to  this 
problem.   These  solutions  can  be  grouped  into  three  categories: 
(1)   a  detailed  list  of  forbidden  areas;  (2)   a  doctrine  of  "preemption' 
which  bars  local  action  in  those  areas  which  the  state  has  manifested 
an  intention  or  purpose  to  control;  and  (3)   the  consistence  test 
adopted  here.   The  consistence  test  was  adopted  on  the  grounds 
it  offers  the  greatest  degree  of  clarity  and  flexibility  possible. 
If  the  list  approach  is  used  there  are  problems  of  detail  which 
could  cause  confusion.   It  also  results  in  a  denial  of  all  local 
power  in  the  area.   The  preemption  approach  is  essentially  an 
abdication  to  the  courts  of  legislative  responsibility  for  allo- 
cation of  state- local  power.   It  also  invites  confusion  and  litigation 
since  it  is  dependent  on  a  rather  subjective  determination  of 
legislative  intent,  a  determination  that  can  be  made  only  on  a 
case  by  case  basis.   As  with  the  first  approach,  in  those  areas 
within  the  prohibition,  local  action  is  barred  without  regard  to 
the  effect  the  action  has  on  the  state's  interest.   The  consistence 
test  provides  the  clearest  statement  of  the  interest  to  be  protected 
while  leaving  local  units  free  to  take  any  action  which  does  not 
defeat  the  state's  interest. 
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47A-7-204.   MANDATORY  PROVISIONS.   A  local  government  unit 
with  self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(1)     Part  2  of  Title  47A  (Local  Government  Formation) . 

NOTES : 

Pennsylvania  53-1-302 (a) (3) 

Florida  166.021(3) (a) 

Indiana  18-1-1. 5-20 (e) 

Alaska  A.S.  29.13.100(26),  (27),(28) 

American  Municipal  Association,  Suggested  Constitutional  Provisions 

for  Home  Rule,  Section  2. 

COMMENTS: 


This  subsection  makes  the  general  provisions  of  the  proposed  new 
local  government  code  dealing  with  local  government  formation 
applicable  to  self-government  units.   Essentially  this  will  mean 
that  local  units  will  t>e  subject  to  the  general  laws  providing  for 
incorporation,  classification,  merger,  disincorporation,  annexation 
and  disannexation. 

The  requirement  that  self-government  be  subject  to  these  provisions 
is  justified  on  the  grounds  that  the  subject  material  either  can 
not  be  dealt  with  locally  because  it  deals  with  matters  preliminary 
to  the  establishment  of  the  local  government  or  it  affects  persons 
without  a  voice  in  the  government's  affairs. 

Similar  provisions,  particularly  with  regard  to  annexation,  are 
included  in  the  laws  of  most,  if  not  all,  states  with  local  home- 
rule. 

47A-7-204.   MANDATORY  PROVISIONS.   A  local  government 
with  self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(2)     Part  3  of  Title  47A,  Chapter  1,  (Government  Study 

Commissions) . 

NOTES : 

Montana  Montana  Constitution  (1972)  Article  XI,  Section  9 

COMMENTS : 

The  purpose  of  this  subsection  is  to  provide  for  voter  review  in 
self-government  units.   Art.  XI,  Section  9(2)  requires  the 
legislature  to  provide  for  a  review  process.   This  section  satisfies 
that  requirement  and  provides  a  clear  standardized  procedure  for 
such  review. 
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47A-7-204.  MANDATORY  PROVISIONS.  A  local  government  with 
self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(3)     Part  3  of  Title  47A,  Chapter  3,  (Commission  Organization 

and  Procedures) . 
NOTES : 


Alaska  A.S.  29.13.100  (3),  (6),  (7)  and  (18) 

Indiana  18-1-1.5-17 

Florida  166.041 

New  York  Municipal  Home  Rule  Law,  Section  20  et  seq. 

COMMENTS : 

Subsection  3  provides  for  procedural  limitations  on  the  exercise 
of  legislative  powers.   The  limitations  assure  legislative  "due 
process"  in  the  exercise  of  the  sweeping  powers  possessed  by  self- 
government  units.   The  safegaurds  include  the  manner  in  which 
ordinances  are  proposed  and  passed  and  the  requirement  that  ord- 
inances be  codified  periodically.   Protection  of  the  rights  and 
interests  of  the  state's  citizens  justifies  imposition  of  these 
minimum  restrictions. 

47A-7-204.   MANDATORY  PROVISIONS.   A  local  government  unit 
with  self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(4)     Part  3  of  Title  47A,  Chapter  6,  (Election  Code). 
NOTES : 


Alaska  A.S.  29.13.100(8) 

Pennsylvania  53-1-241 

Florida  166.032 

Iowa,  Home  Rule,  64  GA,  Chapter  10  88,  Division  5 

COMMENTS : 


Because  of  the  importance  of  the  interest  involved,  this  subsection 
subjects  self-government  units  to  the  general  election  laws.   Article 
IV  of  the  1972  Montana  Constitution  vests  control  of  voter  qualifi- 
cation and  the  manner  which  the  franchise  is  exercised  in  the 
legislature.   This  section  affirms  that  control  and  allows  coordina- 
tion of  election  procedures  and  requirements,  thus  minimizing  con- 
fusion which  could  reduce  citizen  participation  in  government.   It 
should  be  noted  that  other  states  with  home-rule  frequently  reserve 
this  area  to  the  state. 

47A- 7-204.   MANDATORY  PROVISIONS.   A  local  government  with 
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self-government  powers  is  subject  to  the  following  provisions. 

These  provisions  are  a  prohibition  on  the  self-government  unit 

acting  other  than  as  provided: 

(5)     Part  4  of  Title  47A,  Chapter  2  (Community  Planning,  Land 

Use  Control  Services), 

COMMENTS : 

This  subsection  limits  the  land  use  control  and  zoning  power  of  self- 
government  local  units.   These  limits  are  justifif  .  both  on  the  basis 
that  exercise  of  the  powers  may  involve  substantial  impacts  on 
individuals  affected  by  them,  and  on  the  basis  that  the  develop- 
ment of  regional  and  state  wide  planning  makes  uniform  procedures 
desirable. 

47A- 7-204.  MANDATORY  PROVISIONS.  A  local  government  with 
self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(6)     Part  8  of  Title  47A,  (Duties  of  Local  Governments 

As  Agent  of  the  State) . 

NOTES: 

See  Indiana  18-1-1.5-24(6) 

COMMENTS: 

This  subsection  requires  self-government  units  to  perform  those 
duties  assigned  by  the  state  to  local  units.   These  duties  will 
include  such  functions  as  record  keeping  and  statistical  reporting. 
The  section  is  justified  by  the  state's  interest  in  having  these 
functions  performed. 

47A-7-204.  MANDATORY  PROVISIONS.  A  local  government  with 
self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  unit 
acting  other  than  as  provided: 

(7)     Part  9  of  Title  47A,  (Local  Government  Finances) . 

NOTES : 

Montana  Montana  Constitution  (1972)  Article  VIII, 

Section  10,  Section  11,  Section  12,  and  Section  13 
Alaska  A.S.  29.13.100(20-25) 

New  York  Municipal  Home  Rule  Law,  Section  11(1) (a) , <b) , (g) 

Iowa  Home  Rule,  64  GA,  Chapter  1088,  Division  VII 
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COMMENTS : 

This  subsection  has  both  constitutional  anda  practical  justification. 
Constitutionally  the  legislature  is  required  by  Aritcle  VIII,  Section 
10  to  limit  local  government  debt,  by  Section  12  to  provide  for 
accounting  procedures  and  by  Section  13  to  provide  supervision  of  the 
investment  of  local  funds.   In  addition  Section  11  imposes  certain 
limits  on  borrowing  which  should  be  statutorially  provided  for. 
This  section  satisfies  those  requirements.   Practical  justifications 
include  better  accountability  for  state  and  local  funds,  improved 
fiscal  management,  and  the  state's  interest  in  careful  administration 
of  all  revenue  and  expenditures. 

47A- 7-204.   MANDATORY  PROVISIONS.   A  local  government  unit 
with  self-government  powers  is  subject  to  the  following  provisions. 
These  provisions  are  a  prohibition  on  the  self-government  acting 
other  than  as  provided: 

(8)     Chapter  99  of  Title  93,  (Eminent  Domain) . 
NOTES : 


Alaska 
Pennsylvania 

COMMENTS : 


A.S.  29.13.100(29) 
53-l-302(a)  (2) 


This  subsection  of  Section  7-204  subjects  local  government  to  the 
requirements  of  Title  93,  Chapter  99  when  the  power  of  eminent 
domain  is  exercised.    This  limitation  is  justified  by  the  extremely 
significant  impact  the  exercise  of  the  eminent  domain  power  can 
have  on  the  individual  directly  affected.   To  safeguard  the  indi- 
vidual whose  property  is  taken  aid  to  provide  an  orderly  procedure 
for  the  exercise  of  this  power  it  is  necessary  to  have  standards 
established  at  the  state  level.   The  provisions  of  Title  93, 
Chapter  99  are  adequate  for  this  purpose  and  have  the  advantage 
of  a  large  body  of  judicial  interpretation.   Nothing  could  be  gained 
by  writing  a  new  law  of  eminent  domain  for  local  governments. 
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